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United States Court of Appeals for the 

District of Columbia 


a District Court of tlie United States for the District 

of Columbia 

In the Matter of John J. Brennan and Mable B. Brennan, 

Debtor. 

In Re Proceedings for Extension of Time to Pay Debts. 

No. 3180 Bkcv. 

i 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Amended Petition of John J. Brennan 

Filed August 3, 1935 


In the Supreme Court of the District of Columbia 

j 

(Holding a Bankruptcy Court) 

In the Matter of John J. Brennan and Mable B. Brennan, 

Debtor. 

In Re Proceedings for Extension of Time to Pay Debts. 

No. 3180 Bkcv. 

To the Honorable, the Supreme Court of the District of 
Columbia, holding a Bankruptcy Court: 

Leave of Court being first had and obtained the peti¬ 
tioner, John J. Brennan, files this his Amended Petition 
herein and respectfully represents: 

1. That he is a citizen of the United States and has had 
his principal place of business and has resided more than 
six months next immediately preceding the filing of this 
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JOHN J. BRENNAN, APPELLANT, VS. 


petition at 1103 Vermont Avenue, Northwest, in the City of 
Washington, District of Columbia, and he files this petition 
in his own individual right. 

2. That heretofore on, to wit: February 16, 1935, your 
petitioner filed an original petition in his own behalf and 
also in behalf of petitioner’s wife, Mabel B. Brennan, as a 
partnership petition, but your petitioner states that the 
joining of his said wife as party to these proceedings was 
erroneous and inadvertent, and your petitioner desires to 
amend the said original petition, to the end that the name 
of his said wife, Mabel B. Brennan, be stricken therefrom, 
and your petitioner, may be allowed to prosecute this pro¬ 
ceeding in his individual name alone, and that he may be 
allowed to file this, his amended petition and stand in lieu 
of said original petition. 

3. Your petitioner says that he is unable at this 
2 time to pay his debts as they mature and that he de¬ 
sires an extension of time to pay his debts for a pe¬ 
riod of five years from date of this petition subject to the 
further order of this Court. 

4. That the schedule hereto annexed, marked “A'’ and 
verified by the oath of your petitioner, and hereby made 
part hereof, contains a full and true statement of all his 
debts and so far as it is possible to ascertain, the names and 
places of residence of his creditors, and such further state¬ 
ment concerning said debts as are required by the provi¬ 
sions of the Bankruptcy Acts, as amended. 

5. That the schedule hereto annexed, marked “B” and 
verified by the oath of your petitioner, and hereby made 
part hereof contains an accurate inventory of all his prop¬ 
erty, both real and personal, and such further statements 
concerning said property as are required by the provisions 
of said Bankruptcy Acts, as amended. 

WHEREFORE, your Petitioner prays: 

1. That an order be entered herein allowing this his 
amended petition to be filed herein and approving same; 
that the name of his wife, Mabel B. Brennan, be stricken 
from these proceedings, and that your petitioner be per¬ 
mitted to prosecute this cause in his own individual right 
alone; and that the order passed herein on February 18, 
1935, be set aside. 


HOME OWNERS* LOAN CORPORATION. 
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2. That this petition be approved by the Court, and after 
due proceedings are had herein in accordance with the Acts 
of Congress in such cases made and provided, petitioner be 
afforded an opportunity to effect an extension of time for 
five (5) years to pay his debts, and that such extension be 
granted. 

3 And that your petitioner may have such other, or 
further relief, as the nature of the case may require 

and to the Court shall seem meet and proper in the prem¬ 
ises. 

JOHN J BRENNAN 

Petitioner 

LEVI H. DAVID 

Attorney for Petitioner 

District of Columbia, to wit: 

I, John J. Brennan, say that I am the petitioner named 
in the foregoing petition, by me subscribed; that I; have 
read the said petition and know the contents thereof ; that 
I do solemnlv swear that the statements contained in said 
petition are true according to the best of my knowledge and 
belief. 

Subscribed and sworn to before me this 3rd dav of Au- 

•/ 

gust, 1935. j 

JOHN J BRENNAN 

FRANK E. CUNNINGHAM, 

Clerk 

Bv R PAGE BELEW 
•/ 

Asst Clerk 

4 Order Approving Amended Petition of John J. Bren¬ 

nan, Debtor. 

Filed August 3, 1935 

*=**##**** ; 

On consideration of the amended petition of John J. 
Brennan, filed herein on August 3rd, 1935, praying that he 
be afforded an opportunity to effect an extension of time 
for the payment of his debts as is provided by the provi¬ 
sions of section 74 of the Bankruptcy Act as amended, it is 
by the Court this 3rd day of August, 1935, 
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JOHN J. BRENNAN, APPELLANT, VS. 


ORDERED, that said amended petition be, and the same 
is hereby approved as properly filed under said section. 

F. DICKINSON LETTS 

Justice 


Order of Reference 
Filed August 3, 1935 

********* 

Whereas, the amended petition of John J. Brennan filed 
in this court on the 3rd day of August, 1935, praying that 
he be afforded an opportunity to effect an extension of time 
to pay debts under section 74 of the Bankruptcy Act having 
been duly approved by the Order of this Court on the 3rd 
day of August, 1935, it is thereupon, 

ORDERED, that said matter be referred to Fred J. 
Eden, Referee in Bankruptcy of this Court, to take such 
further proceedings, therein as are required by said sec¬ 
tion, and that the said John J. Brennan shall attend before 
said Referee on the 14th day of August, 1935 at ten thirty 
o’clock in the forenoon at his office in the Investment Build¬ 
ing, 15th & K Streets, Northwest, Washington, D. C. and 
thenceforth shall submit to such orders as mav be 
5 made by said Referee or by this Court relating to the 
proceedings under said section. 

F. DICKINSON LETTS 

Justice 
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Schedule A—STATEMENT OF ALL DEBTS OF BANKRUPT* 


121 


• ee* mam., a. a. 


Schedule A-l. 

Statement of aB Creditors who are to be paid In Full. or to Whom Priority is Secured by Law. 


bare p rfHtjf. 


Natan tad < 


L e4> f or Smmm o t ba eor m . 


JJ* *»*" U< vhaa Ml. bbA 


i «r cb* 


AMOOST. 


, If w. «M wkw. 


cu. 


Tun uri M* 
4u» uU 
to ttt UbIM 


none (claim In controversy not adjusted) 


Tuo 4w MMl 4 


or to amy eou> 
ty. dMrlA or 
o«aUt»alUf 


• ««4l«c MOI 
•ach untd 
vitkSa til roo 
rnoatto Mot 
tlilaff Um fvO> 


OtSor M 4 > l*f- 
ttm nWni Vy 
low. 


Missouri, approximately ' 

St. Louie Oo., Mo. approximately 
City of Webster Groves, Ho. * 


Hone 


None 


360 ;- 


i50 

56 


Total 566TOO 


These schedules must be executed in triplicate. 

■«M and loio me u« *in*ru >a» r wi 00 . **• am er. o. w.. *am . •. a. 


_ JOES. JERBOAS „i_ 

Petitioner. 
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v. ■. ». c. or»ici«v. rw 

Schedule A-2- 

CREDITORS HOLDING SECURITIES. 


Uallwn iMknvIi) 



[N. B.—Particulars of securities held, with dates of same, and when they were given, to be stated under the names of • 
the several creditors, and also particulars concerning each debt, as required by Acts of Congress relating to bankruptcy 
and whether contracted as partner or joint contractor with any other person, and if so, with whom.] 

This schedule includes liens, pledges, mortgages, notes, etc. 


Uii m i, t. KaUnni. (II •» 

1,'lpr «r SaM «f CxStM*. Um tM Uct OiiiHm* ■ 

v«km. w aai ) 



Vata* 


iWMa 


Cu. 


Hote and deed of trust dated j^rll 26, 1935 
to Hoae Owner8 Loan Corporation, approxi¬ 
mately 

1st deed of trust on real estate known as 
203 Gray Are., Webster Groves, Ko. with 
interest 

Hot© and mortgage for $1500.00 on household 
furniture to Harry Palmer, succeeded by 
Hughee-P&laer A Company, Incorporated, 119 
9. Jth St., St. Louis, Mo., dated October 
15, 1927 with Interest at S£ per annum to 
Oct. 15, 1935 

Principal and interest on other loans on 
notes with Hughes-Palmer & Company to 
October 15, 1935* Estimated 


16,041 


12,S32 


i 

1 


2,460 

3,500 


; 

i 

! 


« 

1 

! 

1 

« 


' 

I 



Total, 16,041.00 13,792.00 


Note.—Give street and number address where possible. 

•acs mu •*•«#**•• **♦•*■*■•«* ». w w*i< t, c 


Petitioner. 
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. m. «, prfwn row 


Schedule A-3. 


CREDITORS WHOSE CLAIMS ARE UNSECURED. 


[N. B.—When the name and residence (or either) of any drawer, maker, is doner or bolder of any bill or note, etc., are 
seknown, the fact most be stated, and also the name and residence of the last holder known to the debtor. The debt 
due to each creditor most be stated in full, and any claim by way of set-off stated in the schedule of p roperty.) 



Estate of Adele Xahle notes for loans, totaling i 
$35,359.96 with Interest at 6£, at Mississippi V 
St. Louis, Missouri 


roximately 
ey Trust Go, 


i«: 

12/6/29 - 
1 / 25/30 - 

2/27/3° - 

4/3.9/30 - 
5/15/20 - 
7/25/3° - 

9/8/30 - 


-.2,690.00 

- 1,070.50 

- 3,131.BO 

- 210.46 

- 2,403.10 

- 2,585-00 

- 203 Aj 

- 1,022.33 

- 3 » 045.50 


10/1/30 - 


12/1/30 - - 
12/3/30 - - 

9/3/29 - - 
- 

3/26/30 - 


2,022.66 

2,012.66 

2 , 002.66 

1,000.16 

3,500.00 

3,000.00 

200.00 

5,700.00 


Milton C. Xahle, notes loans $2,450.00 

6/1/29 - 2,000.00 

7/29/29 - 250.00 

3/5/29 200.00 

Joseph B. Ackfeid, notes 
due 12/31/34 250.00 

• 12/31/34 32.50 

Flora Stein and Daria and Todd, attorneys notes dus 12/31/34 
$1,549.00 607 State Life Insurance Bldg., 3th & Market Sts., 
St. Louie, Missouri 

St. Louie Tent and lining Oo., 2330 Fine St., St. Louis, Mo., 
awnings 

J. V. Loseo Co., St. Louis, Mo., tailoring 

American ‘Security A Trust Co., Vashington, D. C. 

Leas# *$30 x 10 months' rent 

Mason Millar Insurance, Pierce Bldg., 8t. Louis, Mo. 

Ambrose Mueller Drug Co.. Webster Groves, Mo. 

Drugs Medicines 

I. Johnson, Receiver, 1st Xat'l. Bank, Webster Groves 
Bank Loan, Webster Groves, Mo. 

Lungatraa Cleaning and Dyeing Co., Webster Groves, Mo., 
Cleaning, pressing, etc* 

Xotloe to John T. Ross A Associate, Chamber of Commerce Bldg., 
St. Louis, Mo. 

Attorneys and agent for claims as follows: 

Fevely Dairy Co., milk, 3600 Chouteau Ave., 8t. 

Louis, Mo. 93»79 

John W. Bing, loan, Springfield, Mo. 36.00 

(He holds my note on $500.00 but no money was 
paid and there is no consideration) 

Xxoelsior Leader Laundry, laundry, cleaning, St. 

Louis, Mo. 2p4.6 

(They hold drapes A robes valued $300.00) j 

Union Fuel Co., fuel, St. Louis, Mo. 60.9 

Grimm A Corley, flowers, 8t. Louis, Mo. 13*7 

Dr. J. Barnes, St. Lomls Mo. 200.0 

Drs. Goodrich and Gaston, 17 ?• Lockwood, Webster 

Groves, Mo. 116.0 

Dr. Oscar C. Zink, c/o Msysr Scboen, 5233 Enright 
Ave., St. Louis, Mo 


.859! 96 


,450 - 


33? 50 


350 - 

191 - 

300 - 
175> 70 


150i - 


2p4.69 

66.95 

13.75 

200.00 

116.00 




Dodge A Bollmeir, Webster Groves, Mo 
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Schedule A-4. 


Uwlffwi l<wkf<ipi»y Hwtb 



Liabilities oa Nates or Bills Discounted Which Ought to be Paid by Drawers, 

Makers, Acceptors, or Indorsers. 

[N. B.—The-dates of the notes or bills, and when due, with the names, residences, and the business or occu- 
pation.of;thc drawers, makers or acceptors thereof, are to be set forth under the names of the holders. If the 
■names of the holders are not known, the name of the last holder known to the debtor shall be stated, and his 
business and place of residence. The same particulars as to notes or bills on which the debtor is liable as indorser.]. 



' 


t 


I 

I 


i 


I 


Note.—Give street and number address where possible. 

■a* aatf M hr Lav kpntw Ptc- O. »tt MS SL. WmIu D. C. 


Total, 

__JQHT J BRUSH,_ . 

Peti*i'*r*-r. 
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ACCOMMODATION PAPES. 


[X. B.—The data of the notes or btQs, and w h e n due. with tba nama aad rnkiw o n of the drawers, makers and 
a ccep to rs thereof, are to be aet forth coder the saw of the holders; if the h an ta upt be liable a dra w er, maker, a cceptor 
or endorser thereof, it is to be stated accordingly. If the nama of the holders are not known, the name of the last 
bolder known to the debtor should be stated, with his residence. Same particulars a to other corr merdal paper.) 



Total, 


S. B.—-Oath as prescribed to Schedule A, to be annexed to thus sheet. 


I MM MAC irm* LAW a 


IM., •«««m if .a. e. 


Petitioner. 
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u *.«. e. omc m row wo. #4 

All VhWt» AC*£mvIO »*tmi 


!«., — 1 .. A. 4 


m 


No. 


In the Matter of. 


Bankrupt. 


OATH TO SCHEDULE A 


UNITED STATES OF AMERICA 

City of Washington. District of. ..Columbia. 

On thu. 6th. _day of. August 

came.. . jcfotv. . brehhan_ 


S ss: 




A. D. 1935 > before me personally 

-- the 


person mentioned in and who subscribed to the foregoing Schedule, and who. being by me 
first duly sworn, did declare said Schedule to be a statement of all his debts, in accordance 
with the acts of Congress relating to Bankruptcy. 

_J.QHH J BRESSAB.._ 

Subscribed and sworn to before me this-6-day of.. August.. 


A. D. 1935 


JRAXX X CUrailGHAX, Clerk 
By RPage Below, Afit Olerk 

(OMtlCttfiMr) 


To br t'tictiid to Schedule A [5] tiu *zM.uboo before proper officer. 

mm »«o rr m urm r mmm m — m i . ■<» nrru IT. m. w., luiro . ». c. 
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».ifce.omeuL rout* 


Schedule B-l. 


Schedule B.—STATEMENT OF ALL PROPERTY OF BANKRUPT. 


Beal Eatate. 



III. 


Real Estate known as 203 Gray Avenue, Webster Groves, 
Missouri with improvements, lot 123x133, twelve room 
modern dwelling and 2 oar garage. InouRbranoe as shown 
Is $12,832.20, represented by deed of trust dated April 
26, 193* to Boom Owners Loan Corporation with main 
offices In Washington, D. C. 

Interest In land on Tyler Avenue at 59th Street, 8t. 
Louis, Mo. approximately 20 acres, plotted 5*260 front 
feet; foreclosed and sold under deed of trust. 


16,0*1 00 


sold under deed of trust. 


A one-sixteenth Interest in land located In Havana, Ouba 
In the Mwnglar de Irrutia near San Jose and Pilar and 
Oalxoda de Infanta Streets, comprising a tract of ap¬ 
proximately 35 acres, etlll In litigation, regarding 
title. 8ubJeot to lnouobrance of $300,000.00 which Is 
"not to be enforoed until one year after all litigation 
Is ended." Total acreage has been appraised at dif¬ 
ferent times from four million to twenty-two million 
dollars. Present political unrest makes value un¬ 
certain. Ho market value at present time. 



Total, 16,0*1.00 


n - . vi-- 

rdQuOOCf. 


Theae schedule* most bt executed is tripli c a te . 


aom..s«s wv.m.«. WMSM..S.0 
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No.— 


In tho. Matter off- 


SCHEDULE “B” 2. 


[This Schedule must be executed In triplicate.] 


General Head 


.Bankrupt. 


PERSONAL PROPERTY 



•t — ■ * ««» » ■! 
hmrr m mm .' 
iarMsa<aarl 
»«<>■ («>k 

Hi ant •«. 


af Ua amhta »t 


MwMI (o.l. 
»4 faraltaraJ 
bMHksU ataraa. 


LIST OP PERSON XL PROPERTY 


Leila.* I Cta. 


lose 


Hone 


Household furniture at 203 Gray Avenue, Webster 
Groves, Missouri, nortgaged 1*300 

Wearing apparel 50 


" i j Hone 


r—H »ie«e. sees, 
s h eep Mhd other 
itlasls (with 
ssibsr of each). 
vU. 


Hone 


f~C«rris 
ether o 


Hone 


CSj Hone 


fc — Tmnklim ak aak 
ka a Cr y. .W 


-■-*?! lone 


Ik— Maahiaarr. ftx 
tiraa, .pa« rana 


la at ta ak. i t via I 


I—Pa a# aka. a a , a 


Hone 


Hone 


property r* ear 


with Use ploer! 

where eoeh Is ott-i 
ootwl via 


Furniture and fixtures in rooass 903-1103 
lertatmt Avenue, H. W., Washington, D. C. 


. JQM «T BEEHHAS 


Pttitivner. 


)>• * —■ #• . »*« »eo **. •. • . eeew*er«*. a e. 
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a. Debts due pe¬ 
titioner on open 
account. 


6. Stocks in in¬ 
corporated com* 
p a ni si. interest in 
Joint atock eotn- 
peniee end nego- 
tigMt Kww4 f 


lone 


lone 


e. Potleiee at 
■a ranee. 


nature, with their' 
estimated raise, i 


Hone 


»«» 


*. Deposits of 
money in banking 
institutions ana 
elsewhere. 


ffOD« 



























14 


Schedule B-i. 

P rope r ty in Revenkm, Remainder or Expectancy, Including Property Held in Trust for the 
Debtor or subject to any Power or Right to dispose of or to charge. 

[N. B.—A particular description of each interest must be entered. If all or any of the debtor's property has 
been conveyed by deed of assignment, or otherwise, for the benefit of creditor, the date of si ch deed should be 
stated, the name and address at the persons to whom the property was conveyed, the amount realized from the 
proceeds thereof, and the disposal of the same, so far aa known to the debtor.] 




i-a Only as shown in B-l — Pag* 9 - 


■ ■ i i 


prior schedule 


y, aUfli. 


lone 


lone 


fw f »K| ksrtto- 


Hone 


What paftisn of 
4sMofi prep - 
•Kr hm bmm 
esersysd hf 
dssd mi assign- 


Hone 


wi si for WmM 
■f creditors; 
date of seek 


pr«ml of M 
•o far as hn 


Whsl nsue or a 


to wfeoe. foe 

«Wead or h W 
rs ad r rsd In this 
haaVrvidry 


Hone 



Total. 


> etiticner. 


mam mo Mas or nac law nsroerm co . sis riT'M ST. v.wr..«%>*»« .0. 


15 

























15 


sa* - : 

In the Matter of- 


lg>Wl gg l 


No. 


1121 

Bankrupt. 


SCHEDULE “B” 5. 

A particular rtatawont of th* yw pi Uy riatmad a* «napt ld dm the ope r a t ion of tha acts of Centre** relating to 
Baakruptqr.ghiagoaehitwaof property and Ms eataattoB;aadtfaaypextIa> of it is reals state, 
ha locat kw. daauiprton. and pewit m. 

[This Schedule moat be existed to Triplicate] 


CwmlHtaf 


Military uni¬ 
form, araw and 
equipment. 


Property rlaj mod 
to be exempted by] 

state law* - it* vai- 
oation; whether! 
real or penooal: 
it*description and 
pre aa nt uaa; andj 
reference siren to 
tha statute of tbe| 
state creating the 
exemption. 


DESCRIPTION. 


lone 


VALUATION. 


Dollars. Cta. 


Household goods 


Honestsad 


TOTAL 


_ &BSJL3BXHH& 


NOTE.—If list is too long attach other sheets and sign last one. 


Petitioner. 
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In the Matter of---*— f Bankrupt. 

SCHEDULE “B” 6. 

BOOKS. PAPERS, DEEDS AND WRITINGS RELATING TO BANKRUPTS BUSINESS AND ESTATE. 

The foCowinr is s true list of all books, papers, deeds and writings relating to ay trade, bariwa. dealings, estate and 
effects or any part thereof, which, at the date of this Petition, are in my posemeioti or antler my custody and control, or which 
art in the posnasicm or custody of any person in trust for nw or for ay use, benefit or adraategu; and also of aQ others 
which hare been heretofore at any time in ay p nee earl cm. or under say custody or control, and which are now held by the 
parties whose naaaes are hereinafter set forth, with the reason for their custody of tbs sasas. 













* 

No. ..— 

In the Matter of- 

OATH TO SCHEDULE B 

UNITED STATES OF AMERICA 

City of Washington District of Oolunbia 

On this 6th day of . August..A. D. 19 35-, before me personally 

came.JOHI J. BRXS1AV. .the 

person mentioned in and who subscribed to the foregoing Schedule, and who, bang by me 
'first duly sworn, did declare the said Schedule to be a statement of all his estate, both real and 
personal, in accordance with the acts of Congress relating to Bankruptcy. 

_JOBS J BRSHHAX _. 

| 

Subscribed and. sworn to before me this 6 .....day of August 

A. D. 1935 _ 

..TRACT I - CDWHUGB AM—Clerk.... 

.By_JLPago_Belew*_Aset Clerk_ 

t»a<n rtimmi 



1 



IUI 


:—Bankrupt. 


T* k UtacW to Sckkfa % M «f*r t 


i before p top ci o ffiwf * 
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».».*.«. ormeim ro<»» 


Summary .of Debts and Assets. 


(I SI 


f Petitk* tj Debtor.) 


[From the statements of the Bankrupt la Scbttluks A tad B.) 


Schedule A_ 

Schedule A.._ 
Schedule A... 
Schedule A. 

• 

Schedule A_... 
Schedule A . 
Schedule A 
Schedule A_._ 


(1) Taxes and debts due Upited States 


■-ji 


is 


1 (2) Taxes due States, Counties, Districts, and Municipalities 
1 (3) Wages.._...... .... .. 

1 (4) Other debts preferred by law.____ 

2 Secured claims _______.. _ 

Unsecured claims_______ 


566-00 




00 

1 

j 42961 34 - 


Schedule B ... 

l 

Schedule B... 

•2-a 

Schedule B_ 

2-h 

Schedule B_ 

2-c 

Schedule B.„ 

2-d 

Schedule B.._ 

2-e 

Schedule D._. 

2-i 

Schedule B_ 

2-g 

Schedule B... 

2-b 

Schedule B 


Schedule B 

2-k 

Schedule B .. 

2-1 

Schedule 6 

2-m 

Schedule B 

3-a 

Schedule B.. 

3-b 

Schedule B 

3-c 

Schedule B._. 

3-d 

Schedule B . 

3-e 

Schedule B 

« 

Schedule B_j 5 

1 

Schedule B_ 

6 


Notes and bills which ought to be paid by other parties thereto . 

Accommodation Paper______ _ 

Schedule A, total ...... 

Real Estate______ 


I 


$ 62359.34 

Sl6o4l.oo 

10.00 


1550.00 


10 00 


i 4 « 5 o;oo 


Property in Reversion. Remainder, Trust, Ac. 

Property Claimed to be Exempted..... 

Books, Deeds, and Papers____ . 

Schedule B, total..... 


$31461 00 


JKE3XAY.. ^Petitioner. 
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20 Proof of Publication 

District of Columbia, ss. 

Personally appeared before me, a Notary Public in and 
for the said District, Maxfield Lund, well known to me to 
be Asst. Comptroller of The Washington Post, a daily news¬ 
paper printed and published in fhe City of Washington, 
District of Columbia, and made oath in due form of law 
that the annexed advertisement was published in said news¬ 
paper at the times mentioned in the Certificate opposite 
hereto. 

WITNESS my hand and official seal this 22d day of Au- 
gust, 1935. : 

G STEWART PHILLIPS 

(Notarial Seal) Notary Public , D . C. 


In the Supreme Court of the District of Columbia, hold¬ 
ing a Bankruptcy Court. In the matter of John J. Brennan, 
debtor. Bankruptcy No. 3180. To the creditors of John J. 
Brennan of the City of Washington, District of Columbia: 
Notice is hereby given that on the 3rd day of August, 1935, 
the amended petition of the said John J. Brennan praying 
that he be afforded an opportunity to effect an extension of 
time to pay his debts under Section 74 of the Bankruptcy 
Act, was approved by this Court as properly filed under 
said section; and that the first meeting of his creditors will 
be held at my office in the Investment Building, Fifteenth 
and K streets northwest, Washington, D. C., on the 16TH 
DAY OF SEPTEMBER, 1935, at ten o’clock A. M., at 
which time the said creditors may attend, prove their 
claims, appoint a trustee, examine the debtor, and transact 
such other business as may properly come before said meet¬ 
ing. In accordance with Paragraph C of Section 74 of the 
Bankruptcy Act, I am herewith enclosing a summary of 
the inventory, a brief statement of the debtor’s indebted¬ 


ness as shown bv his schedules, and a list of names and ad- 
dresses of the secured creditors and the fifteen largest un¬ 
secured creditors, with the amounts owing to each, as shown 
by the schedules. FRED J. EDEN, Referee in Bankruptcy. 
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I HEREBY CERTIFY that the foregoing advertisement 
was printed and published in The Washington Post, 
21 a daily newspaper upon the following dates, at a cost 
of Four 95/100 Dollars: August 17, 1935 

MAXFIELD LUND 

FILED 
AUG 24 1935 
FRED J. EDEN 
Referee in Bankruptcy 


Proposal 


* 


* 


Now comes John J. Brennan, the above-named debtor, 
and proposes to give to each of his unsecured creditors his 
unsecured promissory note for the amount of his, her or 
its allowed claim, dated September 16th, 1935, payable on 
or before five vears after date, bearing interest at the rate 
of 6 c /f per annum from September 16th, 1935. 

September 16th, 1935 

JOHN J BRENNAN* 

Debtor 

FILED 
SEP 16 1935 
FRED J. EDEN 
Referee in Bankruptcy 


Application for Confirmation of an Extension Pro¬ 
posal Under Section 74 

♦ ♦I*:#:.:##:.::.: 


To the Honorable Fred J. Eden, Referee in Bankruptcy 
of the District Court of the United States for the District 
of Columbia:— 

At Washington, D. C., in said district, on the 18th day of 
February, A. D. 1936, now comes John J. Brennan, the 
above-named debtor, and respectfully represents to the 
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court that, after he had filed in court a schedule of his prop¬ 
erty and a list of his creditors, as required by law, he of¬ 
fered a proposal for a composition or an extension to his 
creditors, which proposal has been accepted in writing by 
a majority in number of all creditors whose claims have 
been allowed, which number represents a majority in 
amount of such claims; that the consideration to be paid to 
the creditors, the money necessary to pay all debts which 
have priority, and the costs of the proceedings, amounting 
in all to the sum of One hundred dollars, have been de¬ 
posited with the Referee. 

Wherefore the said John J. Brennan respectfully asks 
that the said proposal be confirmed by the court. 

(Signed) JOHN J. BRENNAN, 

Debtor 

To the creditors of the above-named debtor:— 

Please take notice that on the 28th dav of Februarv, 1936, 
at the hour of 10:30 o’clock A. M., in my office in the In¬ 
vestment Building, 15th and K Sts., N. W., Washington, 
I). C., there will be a hearing upon the said debtor’s 
23 application for the confirmation of the extension pro¬ 
posal made herein; that if no objection is made, or if 
objection is made and overruled, an order will be passed 
herein confirming the composition. 

FRED J EDEN, 

Referee in Bankruptcy 

FILED 
FEB 18 1936 
FRED J. EDEN 
Referee in Bankruptcy 


Order Confirming an Extension Proposal Under Section 74 
* # * # # * * * * 

An application for the confirmation of the proposal of¬ 
fered by the debtor under section 74 of the Bankruptcy Act 
having been filed in court, and it appearing that the pro¬ 
posal has been accepted by a majority in number of credit- 
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ors whose claims have been allowed, which number repre¬ 
sents a majority in amount of such claims; and the con¬ 
sideration, and the money for costs required by law to be 
deposited, having been deposited as ordered, in such place 
as was designated by the said court, and subject to its or¬ 
der; and also it appearing that the proposal is for the best 
interests of all creditors; that the debtor has not been guilty 
of any of the acts or failed to perform any of the duties 
which would be a ground for denving his discharge: and 
that the offer and its acceptance are in good faith and have 
not been made or procured by any means, promises, or acts 
contrary to the acts of Congress relating to bankruptcy; it 
is therefore this 2Sth dav of Februarv, 1936, herebv 
24 ordered that the said proposal be, and it hereby is, 
confirmed. 

Witness mv hand, this 28th dav of Februarv, 1936. 

FRED J EDEN 

Referee in Bankruptcy. 

FILED 
FEB 28 1936 
FRED J. EDEN 
Referee in Bankruptcy 


Amended Petition for a Temporary Restraining Order and 

In junction 

Filed March 23, 1936 

*######** 

To the Honorable the Supreme Court of the District of 
Columbia, holding a Bankruptcy Court. 

Now comes John J. Brennan and by leave of court first 
had and obtained files this his amended petition which re¬ 
spectfully represents to the Court as follows: 

1. That heretofore, to wit, on the 16th day of February, 
1935, your petitioner and his wife, Mabel B. Brennan, filed 
a petition herein under the provisions of Section 74 of the 
Act of Congress approved March 3, 1933, setting forth that 
thev were unable to meet their debts as tliev matured, that 
they desired an extension of time to pay their debts for a 
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period of one year from the date of the filing of the petition 
and there was annexed to said petition duly verified, a 
schedule marked “A”, which schedule contained a full and 
true statement of all of their debts, secured and unsecured, 
and the names and places of residence of the creditors, 
which schedule included as one of the secured creditors the 
Home Owners’ Loan Corporation, a corporation. A 

25 copy of said petition is filed herewith and made a 
part hereof marked “Petitioner’s Exhibit #1”, and 

which it is prayed may be read as a part hereof at any hear¬ 
ing of this cause. 

2. That on or about the 16th day of February, 1935, the 
aforementioned petition was by Order of this Honorable 
Court duly approved and properly filed under said Section; 
as all of said matters will more fully appear in the records 
of this proceeding in this Honorable Court, which records 
and proceedings it is prayed may be read and incorporated 
as a part of this proceeding. 

3. That on the 3rd day of August, 1935, by his amended 

petition duly filed herein, under the provisions of Section 

74 of the Act of Congress approved March 3, 1933, your 

petitioner after again setting forth that he was unable to 

meet his debts as thev matured stated that he desired an 

•/ 

extension of time to pay his debts for a period of five years 
from the date of the amended petition, subject to the fur¬ 
ther order of this Court; said amended petition further re¬ 
questing that the proceedings as to his wife be dismissed; 
that there was likewise attached to said amended petition 
a schedule of the names, addresses and amounts of all of 
your petitioner’s creditors, both secured and unsecured, 
which schedule included the name of the Home Owners’ 
Loan Corporation as a secured creditor; that by Order of 
this Court said amended petition was duly filed and ap¬ 
proved by this Honorable Court. A copy of said amended 
petition is filed herewith and made a part hereof marked 
Petitioner’s Exhibit No. II and said schedules and Order 
of Court approving the filing of said amended petition being 
a part of the records of this Court it is prayed that all may 
be read and considered as a part of this petition at 

26 any hearing of this cause. 

4. That on or about the 16th day of February, 
1935, the aforementioned original petition of your peti- 
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tioner and his wife and all matters involved therein were 
referred by this Honorable Court to Honorable Fred J. 
Eden, Referee in Bankruptcy, to take such further proceed¬ 
ings in the matter as might be required by said Section 74 
and your petitioner and his wife were directed to attend be¬ 
fore said Referee on the 4th of March, 1935, at 10:30 o’clock 
in the forenoon at the office of said Referee in the City of 
Washington, District of Columbia, and to thenceforth sub¬ 
mit to such orders as might be made by said Referee or by 
this Court relating to the proceedings under said Section; 
as all of said matters will more fully appear by reference 
had to the record and proceedings herein of this Honorable 
Court and of the Referee, which records and proceedings 
it is prayed may be read as a part hereof at any hearing of 
this cause. 


5. That subsequent to the aforementioned amended peti¬ 
tion of August 3, 1935, the said Honorable Fred J. Eden, 
Referee in Bankruptcy, caused a notice to be sent to all 
creditors of your petitioner, both secured and unsecured, 
notifying them that a meeting of petitioner’s creditors 
would be held in his office on the Kith day of September, 
1935, at 10 o'clock A. M., and there was attached to said 
notice a list of names and addresses of the secured creditors 


and the fifteen largest unsecured creditors of your peti¬ 
tioner, among which was listed the name of the Home Own- 

7 0 


ers’ Loan Corporation as a secured creditor and a copy of 


said notice was sent to and received by the said Home 


Owners’ Loan Corporation. As all of said matters will 
more fully appear upon reference had to the records 
27 of this Honorable Court and of the Referee in this 


connection, which it is prayed may be read and con¬ 
sidered as a part hereof at any hearing of this cause. 

6. That on the said 16th day of September, 1935, the said 
Referee passed an Order herein reciting the fact that as a 
part of your petitioner's offer of extension and in order to 
carry that portion of said offer into effect which applied 
to his unsecured creditors, said Order of the Referee re¬ 
cited the fact that your petitioner had offered to give to his 
unsecured creditors his unsecured note for the full amount 
of their allowed claims payable on or before five years from 
September 16, 1935, and it was further ordered by said 
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Referee that petitioner file his application to confirm his 
offer of extension not later than October 16, 1935; and that 
on the said 16th day of September, 1935, the petitioner filed 
with the said Referee his proposal to give to each of his 
unsecured creditors his unsecured promissory note for each 
claim, payable on or before five years after date; as all of 
said matters will more fully appear by reference had to the 
proceedings of this Honorable Court and of the Referee in 
this connection and which it is prayed may be read as a 
part hereof at any hearing of this cause. 

7. That thereafter the time for petitioner to file his ap¬ 
plication to confirm his offer of extension was continued 
from time to time by the said Referee, and that on the 18th 
day of February, 1936, your petitioner filed with the Ref¬ 
eree and within the time limit fixed by the Referee, his ap¬ 
plication for confirmation of the extension proposal under 
said Section 74 reciting the fact that his proposal had been 
accepted in writing by a majority in number of all creditors, 
which number represented a majority in amount and pray¬ 
ing that his said proposal be confirmed. That there- 

28 after the said Referee addressed a notice to all of 
petitioner’s creditors, secured and unsecured, which 
notice was addressed to and received by the Home Owners’ 
Loan Corporation, under which notice all of the creditors 
were advised that on the 28tli day of February, 1936, at the 
hour of 10:30 o’clock A. M., in the Office of the said Referee 
in the City of Washington, District of Columbia, there 
would be a hearing on petitioner’s application for the con¬ 
firmation of his extension proposal. That a copy of the 

notice so sent out by the Referee is attached hereto and 

* 

made a part hereof marked, 44 Petitioner’s Exhibit #111” 
and it is prayed may be read as a part of this proceeding 
at any hearing of this cause. 

8. That on said 28th day of February, 1936, pursuant to 
said notice a meeting of petitioner’s creditors was held at 
the Referee’s office and there was present thereat an official 
legal representative of the Home Owners’ Loan Corporation 
with full power and authority to act for and represent said 
Home Owners’ Loan Corporation; that petitioner’s appli¬ 
cation for confirmation of the extension was discussed at 
said meeting and no objection thereto was made by the 
representative of said Home Owners’ Loan Corporation. 
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9. That the Referee found in fact and law that a majority 
of petitioner’s creditors, secured and unsecured, the ma¬ 
jority being both in number and amount, had in writing ac¬ 
cepted petitioner’s proposal for an extension of five years, 
and the said Referee thereupon on said 28th day of Febru¬ 
ary, 1936, passed an Order herein confirming said proposal; 
a copy of said Order being attached hereto and made a part 


hereof marked “Petitioner’s Exhibit 


irIV” which it is 


prayed may be taken and read as a part hereof at any hear¬ 
ing of this cause. 

10. That the proposal of your petitioner for an ex- 
29 tension of time was intended to cover and did as a 


matter of fact and law cover and bind all of his cred¬ 


itors, both secured and unsecured, including the Home 
Owners’ Loan Corporation, and that said Order of the 
Referee of February 28, 1936, was predicated upon the 
amended petition of August 3, 1935, the schedules attached 
thereto and the proposal of your petitioner submitted by 
him on September 16, 1935, and the acceptance in writing 
of a majority of his creditors both in number and amount, 
secured and unsecured. That said Order of February 28, 
1936, has never been set aside or rescinded and is still in 
full force and effect. 


11. That without any notice at all to your petitioner the 
Home Owners’ Loan Corporation, one of the secured cred¬ 
itors of your petitioner being the holder of a promissory 
note in and for the sum of $12,832.80 secured by a trust 
deed on real estate owned by your petitioner and his wife 
and occupied by his wife, at 203 Gray Avenue, City of Web¬ 
ster Groves, County of Saint Louis, State of Missouri, ad¬ 
vertised said real estate for sale under the provisions of 
said trust deed at public auction on Monday, March 16, 
1936, at 12 o’clock noon. That on the 14th day of March, 
1936, your petitioner filed herein his original petition for 
restraining order and injunction to enjoin and restrain said 
auction sale, and that said matter came on for hearing on 
a rule to show cause on March 16, 1936, at 10 o’clock A. M., 
at which time, by agreement of counsel, said auction sale 
was postponed for at least ten days and the hearing on said 
rule to show cause was postponed until March 23, 1936, at 
10 o’clock A. M. 
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12. That the Home Owners’ Loan Corporation threatened 
and intend to proceed with said auction sale unless 
30 it is restrained and enjoined by this Honorable 
Court; that said proposed sale at public auction of 
said real estate is in violation of and contrary to the pro¬ 
visions of said Order of February 28, 1936, and that unless 
a restraining order and injunction are issued against the 
said Home Owners’ Loan Corporation enjoining said sale 
your petitioner will suffer irreparable loss, damage and in¬ 
jury; that he is entirely without funds with which to pro¬ 
tect his equity in said real estate, which property is worth 
approximately $8,000.00 over and above said trust deed 
lien; that if said sale is allowed to proceed his entire equity 
will be wiped out and destroyed and said sale if allowed to 
proceed will render entirely nugatory and of no force and 
effect the relief heretofore granted petitioner by said Order 
of February 28, 1936, under the provisions of said Section 
74 of the Act of March 3, 1933. 

WHEREFORE, the premises considered your petitioner 
prays: ; 

1. That process issue out of this Honorable Court direct¬ 
ing the said Home Owners’ Loan Corporation to appear 
herein and answer the exigencies of this petition. 

2. That the said Home Owners’ Loan Corporation be re¬ 
strained and enjoined by restraining order and injunction 
both temporary and permanent from proceeding in any 
manner to either advertise or sell said real estate herein 
mentioned until the expiration of five years from Septem¬ 
ber 16, 1935, or until the further order of this Court. 

3. And for such other and further relief as the nature of 
the case may require and to this Court may seem meet and 
proper. 

JOHN J BRENNAN 
Petitioner. 


LEO A ROVER 
Attorney for Petitioner. 

31 District of Columbia, ss: 

I, John J. Brennan, depose and say that I have read the 
foregoing and annexed amended petition by me subscribed 
and know the contents thereof; that the matters and things 
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therein stated upon my personal knowledge are true and 
those therein stated upon information and belief I believe 
to be true. 

JOHN J. BRENNAN 

Subscribed and sworn to before me this 20th day of 
March, 1936. 

CHAS. W. PECKHAM 

(Notarial Seal) Notary Public, D. C. 

Let this Amended Petition be filed forthwith. 

PEYTON GORDON 

J ust ice. 

No objection to filing 
of Amended Petition 

HEBER H. RICE 
Attorney for Home Owners’ 

Loan Corporation. 


32 Petitioner’s Exhibit zzl. 

In the Supreme Court of the District of Columbia 
In the Matter of John J. Brennan and Mabel B. Brennan. 

In Proceedings for an Extension of Time to Pay Debts. 

No. 3180. 

To the Honorable, The Supreme Court of the District of 
Columbia: The Petition of John J. Brennan of Washing¬ 
ton, D. C. respectfully represents: 

That he has had his principal place of business and has 
resided for more than six months next immediately preced¬ 
ing the filing of this petition at 1103 Vermont Avenue, 
Northwest, Washington, D. C. and at 15th and Pennsyl¬ 
vania Avenue, Northwest, Washington, D. C.; 

That the petitioner herein has held his property jointly, 
or as a partnership, with Mabel B. Brennan, his wife, who 
places herself also under the jurisdiction of this court as 
a partner, as provided by law. The petitioners herein re¬ 
spectfully state that they are unable at this time to meet 

their debts as they mature and that they desire an extension 

» •> 
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of time to pay their debts for a period of one year from 
date of filing of this petition subject to the further orders 
of this court. 

That the schedule hereto annexed, marked “A” and veri¬ 
fied bv the oath of vour Petitioner contains a full and true 
* •> 

statement of all his debts and (so far as it is possible to as¬ 
certain) the names and places of residence of his creditors, 
and such further statement concerning said debts as are re¬ 
quired by the provisions of said act. 

That the schedule hereto annexed, marked “B” 
33 and verified bv vour Petitioner’s oath contains an 

♦ v 

accurate inventory of all his property, both real and 
personal, and such further statements concerning said prop¬ 
erty as are required by the provisions of said act. 

WHEREFORE your Petitioner prays that this petition 
may be approved by the Court and proceedings had in ac¬ 
cordance with the provisions of said section. 

/s/ JOHN J. BRENNAN 

Petitioner 

JOHN J. BRENNAN 

Attorney for Petitioner. 

Suite 908,1103 Vermont Ave., N. W., 

Washington, D. C. 

United States of America, 

District of Columbia, ss: 

I, John J. Brennan, one of the petitioning debtors men¬ 
tioned and described in the foregoing petition do hereby 
make solemn oath that the statements contained therein are 
true according to the best of my knowledge and belief. 

JOHN J. BRENNAN 

Subscribed and sworn to before me this 16th day of Feb¬ 
ruary, 1935. 


Notary Public in and for the 
District of Columbia. 
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34 NOTE: 

PETITIONER’S EXHIBIT =11 attached hereto, is the 
same as Amended petition of John J. Brennan, at page 1 of 
this transcript. 

PETITIONER'S EXHIBIT =TII attached hereto, is the 
same as Application for confirmation of an extension pro¬ 
posal under Section 74, at pa ire 22 of this transcript. 

PETITIONER'S EXHIBIT =IV attached hereto, is the 
same as Order confirming an extension proposal under Sec¬ 
tion 74, at page 23 of this transcript. 


Answer of the Home Owners' Loan Corporation to 
Amended Petition for a Temporary Rest raining 

Order and Injunction 

Filed March 23, 193G 

Comes now the Home Owners' Loan Corporation by its 
attorney, and for answer to the said amended petition 
styled in the above styled cause respectfully shows to the 
Court the following: 

c* 

1. Respondent admits the allegations in paragraph 1 of 
the amended petition. 

2. Respondent admits the allegations in paragraph 2 of 
the amended petition. 

3. Respondent admits the allegations in paragraph 3 of 
the amended petition. 

4. Respondent neither admits nor denies the allegations 
in paragraph 4 but says that they are immaterial and ir¬ 
relevant to the issues herein and based upon the debtors 
amended petition in bankruptcy filed August 3, 1935 to 
which his said wife was not made a part but eliminated 

from said petition and the proceedings as to his said 
35 wife were dismissed. 

5. Respondent denies the allegations in paragraph 
5 of the amended petition and avers upon information and 
belief that a copy of a notice of a meeting of petitioner’s 
creditors to be held on September 16, 1935 was not received 
by the Home Owners’ Loan Corporation. 
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6. Respondent denies the allegations of paragraph 6 to 
the amended petition; and denies the statement or infer¬ 
ence therein that the referee in bankruptcy had on Sep¬ 
tember 16, 1935 passed an order containing any indication 
that the petitioner’s offer of extension of time for the pay¬ 
ment of his debts referred to or embraced anything other 
than an offer to the unsecured creditors. 

Respondent admits that the petitioner did on the six¬ 
teenth day of September, 1935, tile with the said referee his 
proposal to his unsecured creditors to give each of them his 
unsecured promissory note for each of said unsecured 
claims payable on or before five years after date, but, avers 
that no offer has been made by the said petitioner to his 
secured creditors for extension of time. 

The Respondent further avers that on information and 
belief the petitioner had no intention of filing any proposal 
for extention of time relative to his secured debts. 

7. Respondent admits the allegations in paragraph 7 ex¬ 
cepting that part which purports to describe the contents 
of the debtor's application for confirmation of the exten¬ 
sion proposal. 

Respondent denies that part of the allegation which 
recites that * 4 Petitioner filed with the referee and within 
the time limit fixed by the referee, his application for con¬ 
firmation of the extension proposal under said sec- 
36 tion 74 reciting the fact that his proposal had been 
accepted in writing by a majority in number of all 
creditors, which number represented a majority in amount, 
and praying that his said proposal be confirmed .V The 
correct recital of that part of said application for said con¬ 
firmation of extension referred to in paragraph 7 is as 
follows: “he offered a proposal for a composition or an 
extension to his creditors which proposal has been accepted 
in writing by a majority in number of all creditors whose 
claims have been allowed, which number represents a num¬ 
ber in amount of said claim, * * *” 

8. Respondent denies the allegations in paragraph 8 to 
the amended petition and avers the true facts to be as fol¬ 
lows: That on said twenty-eighth day of February, 1936, 
pursuant to said notice a meeting of ])etitioner’s creditors 
was held at the referee’s office and there was present a 
representative of the Home Owners’ Loan Corporation; 
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that petitioner’s application for the confirmation of exten¬ 
sion was discussed at said meeting and upon vote taken as 
to confirmation thereof, said representative of the Home 
Owners’ Loan Corporation voted “Xo” but the referee 
thereupon ruled that said offer of extension did not per¬ 
tain to the secured debtor of the Home Owners’ Loan Cor¬ 
poration and therefore his vote was not entitled to be con¬ 
sidered with respect to said question of confirmation. 

9. Respondent denies the allegation in paragraph 9 to 
the amended petition and denies that the referee made any 
finding in fact or in law that a majority of the petitioner’s 
creditors, secured and unsecured, had in writing accepted 
the petitioner’s proposal for five years; but avers that the 
sole action taken by the referee thereafter was to pass an 

order confirming the debtor’s proposal to his unse- 
37 cured creditors, true copy of said order being at¬ 
tached to the amended petition herein marked “Peti¬ 
tioner Exhibit #4.” 

10. Respondent denies the allegation in paragraph 10 and 
avers the true facts to be as follows: that the proposal of 
the debtor for an extension of time would onlv cover and 
was onlv intended to cover as a matter of fact and law, and 
bound onlv, the unsecured creditors whose claims had been 
accepted and did not cover nor was not intended to cover 
the secured debt of the Home Owners’ Loan Corporation 
or any other secured debts of the debt, and that said order 
of the referee of February 28, 1936 was predicated upon 
the debtor's proposal of September 16, 1935 to his unse¬ 
cured creditors as set forth in said confirming order. 

11. Respondent denies that the debtor had no notice of 
the foreclosure or intended foreclosure of the property lo¬ 
cated at 203 Grav Avenue, Citv of Webster Groves, Countv 
of Saint Louis, State of Missouri but avers that the debtor 
and his wife, not having made anv of the monthlv interest 
payments upon the trust deed indebtedness upon said prop¬ 
erty for a period of twenty-one months, although repeatedly 
requested to make the required payments as provided under 
the deed of trust upon said property, had well known for 

manv months of the intention of the Home Owners’ Loan 
•• 

Corporation to take the necessary remedial steps to enforce 
its lien unless payments were made; that without notice of 
the bankruptcy proceedings said property was duly adver¬ 
tised and due notices given for foreclosure sale in accor- 
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dance with the terms of said trust deed but that said pro¬ 
posed sale was completely called off on March 16, 1936 and 
cannot be now held in any event without a new foreclosure 
advertisement, for a period of twenty-one days, and 

38 that no steps have been taken since said date to re-ad- 
vertise or sell said property. Respondent avers that 

said debtor and his wife are tenants by the entirety in said 
property. Respondent further avers that the long term 
note and small monthly payment plan provided for in said 
trust deed to the Home Owners’ Loan Corporation was 
intended to and did provide a basis upon which the debtor 
and his wife might retain their home under the easiest 
known terms and minimum monthly payment, and that 
every reasonable consideration and forbearance short of 
a gift to the property have been extended to the debtor and 
wife by the respondent to aid them in meeting this secured 
obligation. 

12. Respondent denies the allegations of paragraph 12; 
denies that any foreclosure sale of said property by the 
Home Owners’ Loan Corporation is in violation of or con¬ 
trary to the provision of the said order of February 28, 
1936; denies that said order covers or relates to the said 
secured debt to said Corporation; and denies that the debtor 
will suffer irreparable loss, damage or injury by the fore¬ 
closure of said property but avers on information and belief 
that the value of said property is now less than the amount 
of the indebtedness due thereon to the Home Owners’ Loan 
Corporation. Respondent avers that said property located 
at 203 Gray Avenue, Webster Groves, Missouri is not the 
property of said debtor, but same is held as tenants by the 
entirety by said John J. Brennan and Mabel B. Brennan, 
his wife, and respectfully submits that it cannot under the 
law be construed as the property of said John J. Brennan, 
debtor herein under section 74 (m) of the Bankruptcy Act. 

AND FURTHER ANSWERING said petition, Respon¬ 
dent respectfully shows to the Court the following: 

1. That the said property of the said debtor and 

39 his wife located at 203 Gray Avenue, Citv of Webster 
Groves, County of Saint Louis, State of Missouri is 

owned bv said debtor and his wife as tenants bv the 
entirety; that by reason of such ownership said property 
is not chargeable with the individual debts of the said 
debtor; that it cannot be properly listed or regarded as an 
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asset of or the property of the debtor nor which could be 
subjected to sale in whole or in part for the individual debts 
of the said debtor: that the said debtor has alleged in the 
original petition in bankruptcy of himself and wife that he 
held his property jointly or as a partnership with Mabel 
C. Brennan his wife when in fact lie did not own jointly 
with his wife or as a partnership or individually the said 
real estate in St. Louis Countv, Missouri, but as tenants 
by tlie entirety. That not being the property of said debtor, 
said property, is not covered nor contemplated by section 
74 (m) of the Bankruptcy Act nor the amendment thereof 
enacted after the date of said trust deed, April 26, 1934. 

2. That the injunction herein sought by the debtor and 
the extension of time which said debtor now seeks in which 
to pay said trust deed indebtedness would most seriously 
impair the lien of the said secured creditor namely the 
Home Owners’ Loan Corporation in that (a) the said prop¬ 
erty would seriously deteriorate during that period or dur¬ 
ing any extension of time, (b) the accruing interest upon 
the trust deed would increase the debt alreadv aggregating 
$14,7)7)5.67 against the appraised value of $16,041 existing 
on April 26, 1934, while the property has been and is con¬ 
tinuing to depreciate in value, (c) that the said debt now 
exceeds the value of said property and that there are unpaid 
taxes of five hundred fifty dollars ($550) upon said prop¬ 
erty in addition to the trust deed debt and (d) that 
40 any extension of time in which to pay said secured 
debt now due and payable to the Home Owners’ Loan 
Corporation would impair the said lien, which impairment 
is prohibited in section 74 of the Bankruptcy Act, as 
amended on March 3, 1933. 

AND NOW having fully answered, respondent prays that 
this answer be considered both as an answer to said 
amended petition and as a response to the rule to show 
cause issued herein: that said rule to show cause be dis¬ 
charged; that this temporary restraining order prayed for 
in said amended petition be denied, and that the petition 
and the amended petition be dismissed: and for such fur¬ 
ther and other relief as to the Court may seem proper. 

HEBER H RICE 
Attorney for Respondent Home 
Owners Loan Corporation. 
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District of Columbia : ss ' 

Personally appeared before me Heber H. Rice, who upon 
oath deposes and says that he signed within the foregoing 
answer in behalf of the Home Owners’ Loan Corporation 
and knows the contents thereof; that the matters therein 
stated as of his own knowledge are true and that the mat¬ 
ters stated upon information and belief I verily believe to 
be true. 

HEBER H RICE 

Subscribed and sworn to before me this 23rd day of 
March, 1936. 

ANTHONY DePOTO 

(Notarial Seal) Notary Public 

My commission expires: Jan. 15, 1939. 

No objection to filing of Answer to Amended Petition. 

LEO A ROVER 
Attorney for Petitioner. 


41 Order Denyiny Petition for Temporary Restraining 

Order and Injunction 

Filed April 3, 1936 


* 


* 


Upon consideration of the petition, amended petition, 
exhibits, answer and the response to the rule to show cause 
why a temporary restraining order and injunction should 
not issue to restrain and enjoin the Home Owners’ Loan 
Corporation both temporarily and permanently from adver¬ 
tising and selling under a deed of trust held by said Corpor¬ 
ation, the real estate located at 203 Gray Avenue, City of 
"Webster Groves, County of St. Louis, State of Missouri, 
and owned by said John J. Brennan and Mabel B. Brennan, 
his wife, as tenants by the entirety; and upon argument of 
counsel heard on Monday, March 16, 1936, and March 23, 
1936; and it appearing to the Court that the only proposal 
made to creditors bv the said John J. Brennan was with 
respect to unsecured creditors, which proposal was the only 
one sought to be confirmed and was the only one which was 
confirmed; it is therefore 
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ORDERED, ADJUDGED and DECREED on this 3rd 
day of April, 1936, that the said rule to show cause be dis¬ 
charged, that the prayer for temporary restraining* order 
and injunction be denied and that the petition be dismissed. 

PEYTOX GORDON 

Justice 

So object ion as to form 
LEO R ROVER, 

Attorney for Petitioner 
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Motion for a Rehearing 
Filed April 23, 1936 


Now comes John J. Brennan and bv leave of court first 

w 

had and obtained files this motion for a rehearing* in above 
entitled proceedings and respectfully moves the court to 
set aside its order and decree of April 3rd, 1936, in above 
entitled matter, and to re-instate his petition of March 23rd, 
1936 filed herein, a copy of which is as Exhibit A hereto 
attached and made part hereof. Debtor respectfully prays 
this court to grant this motion and for his grounds therefor 
states as follows: 

1. The order and decree of this court dated April 3, 1936, 
copy of which is hereto attached as Exhibit B, and made 
part hereof, is in effect and by indirection, a review of the 
order of confirmation of the referee which order of the 
referee was issued and filed in this court by the referee on 
February 28th, 1936, a copy of which order of the referee 
is as Exhibit C hereto attached and made part hereof. 

2. Debtor respectfully states that “this court has no 
power to review the order of the referee” for the reason 
that the Creditor, Home Owners’ Loan Corporation, failed 
to “file its ‘petition for a review’ of the order of the 
referee” as required by General Order 27, of the Supreme 
Court of the United States and as required by the rule 31 
of the Rules of Bankruptcy of the Supreme Court of the 
District of Columbia, which general order 27 is, in effect, a 
statute of limitation. 

3. Debtor respectfully states that this court has no juris¬ 
diction to hear any objections as to the order of the referee 
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nor any of the grounds upon which such order is based 
for the reason that this creditor Home Owners’ Loan 

j 

43 Corporation, failed to “Enter its appearance and file 
stipulations at the same time” at the meeting to show 

cause on February 28th, 1936 called by the referee, of which 
meeting it had notice and at which its representative at¬ 
tended, but did not “enter his appearance nor file stipula¬ 
tions” as required by General Order 32 of the United 
States Supreme Court which general order also is, in effect, 
a statute of limitations. 

4. The Creditor, Home Owners’ Loan Corporation, failed 
to file an answer to debtors petition which debtor’s petition 
was filed in this court and approved by the Judge on August 
3rd, 1935, and failed “to controvert the facts alleged in the 
petition” as provided it may do under section 74 (c), which 
provision would enable debtor and also all other creditors 
to thereby receive notice of any facts if debtor’s petition 
were to be controverted as held in re Weissbaum, 2 Fed. 
Supp, 969 1. c*. 968.xxx, “all creditors are concerned in the 
issue as to whether or not the debtor is unable to meet his 
debts as they mature which for determination require in¬ 
vestigation into the consideration of the debtor’s condition 
as a whole.” xxx. 

5. The Creditor, Home Owners’ Loan Corporation, failed 
to file its proof of claim and has not submitted any proper 
evidence to this court to prove that it has a claim, secured 
or unsecured; it has not produced a deed of trust, nor 
mortgage nor authenticated copy of any. Neither in the 
proceedings for an extension of time, nor in the injunction 
proceeding herein. The record is without proof that this 
creditor has any right to be heard in this proceeding on an 
extension. 

6. Creditor herein is a creditor under §74 a xx “The 
‘term’ creditor shall include for the purposes of an exten¬ 
sion proposal under this section all holders of claims 

44 of whatever character against the debtor or his 
property” xx. 

7. Debtor’s petition filed on August 3rd, 1935 was a pro¬ 
posal for an extension of time for five years to pay his 
debts, from all creditors. All secured creditors at the time 
of filing the debtors petition already had notes secured by 
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mortgages the supplemental proposal was intended to give 
notes also to unsecured creditors to bear interest. 

8. Debtor's proposal affected secured creditors and un¬ 
secured creditors alike as to time and the schedules included 
Home Owners’ Loan Corporation and its debt as defined 
under section 74(a) xx “The term ‘debt' for the purposes 
of an extension proposal under this section shall include 
all claims of whatever character against the debtor or his 

• V. 

property” xxx. 

9. The confirmation of debtor's extension proposal does 
not reduce the, amount nor impair the lien of any secured 
creditor. 

10. This is a “proceeding for an extension of time” and 
not a “composition” and all debts scheduled are debts of 
this debtor, as shown bv his verified schedules. 

11. While the proceedings for an extension are and were 
pending on February 21st, 1936 and before debtor's appli¬ 
cation for confirmation was denied or confirmed, it, creditor, 
commenced foreclosure proceedings as alleged in debtor’s 
petition filed herein on March 23rd, 1936, which foreclosure 
was in defiance of the jurisdiction of this court under sub¬ 
division (m) of Section 74 of the Act of March 3, 1933. 

12. Creditor, Home Owners' Loan Corporation, has 

a) Failed to file or offer proofs of its claim 

b) Failed to “enter its appearance'’ or “file stipulations 

at the same time” of its objections, if any it had, at 
45 the meeting to show cause on Februarv 28th, after 
due notice and attendance ai the meeting by its rep¬ 
resentatives. 

(violating G. O. 32, U. S. Sip). Ct.) 

c) Failed to file a “petition for review” of the “order of 
the referee.” 


(violating G. O. 27, U. S. Sip). Ct. and rule 31 Rules of 
Bktcy Sup. Ct. D. of C.) 

d) Failed to file an answer to debtor’s petition under 
section 74 (c), as said section is approved, in re Weissbaum, 
2 F. Supp. 968. 

JOHN J BRENNAN 


HOME OWNERS'’ LOAN CORPORATION. 


39 


District of Columbia, to ivit: ■ 

I, John J. Brennan, say that I am the debtor named in the 
foregoing* motion, by me subscribed; that I have read the 
said motion and know the contents thereof; that I do 
solemnly swear that the statements contained in said motion 
are true according to the best of my knowledge and belief. 

JOHN J BRENNAN 

Subscribed and sworn to before me this 22nd: day of 
April, 1936. 

JULIE M. MAYER 

(Notarial Seal) Notary 

JOHN J. BRENNAN 
Attorney pro sc. 

MEMORANDUM : Overruled 5/6/36 GORDON, J. | 

46 NOTE: | 

EXHIBIT A attached hereto, is the same as the Amended 
petition for a temporary restraining order and injunction, 
at page 24 of this transcript. 

EXHIBIT B attached hereto, is the same as the Order 
denying petition for temporary restraining order and 
injunction, at page 41 of this transcript. 

EXHIBIT C attached hereto, is the same as the Order 
confirming an extension proposal under section 74, at page 
23 of this transcript. 


Memorandum 

APRIL 24,1936 

; 

Undertaking of John J. Brennan ($100) on appeal ap¬ 
proved and filed. 

Order for Citation and Appeal 
Filed April 25,1936 

* * * * * * 

The Clerk will please note appeal and the Clerk of said 
Court will please issue citation on appeal in the matter of 
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“Proceedings for an Extension” Xo 3180, Bk. against 
Home Owners’ Loan Corporation Creditor from order 
issued in above matter April 3rd 1936 

JOHN J BREXNAX 

Pro se 

Attorney for Debtor. 


Mem orandum 


APRIL 25, 1936 


Citation of appeal issued. 
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Assignment- of Errors 
Filed Mav 11 1936 

• 7 


Now comes debtor-plaintiff in above entitled Proceedings 
and files herewith his Assignment of Errors. 

I. That the Court erred in reviewing the order of the 
referee without a “petition for review” having first been 
filed by defendant and as required by General Order XXVII 
of the Supreme Court of the United States, without which 
Court has no jurisdiction. 

II. That the Court erred in reviewing and admitting and 
considering oral statements of defendant's attornev who 
were not under oath and over the objection of plaintiff’s 
attornev, and without first a showing of an “entrv of 

» 7 v % 

appearance and filing of specifications in writing at the 

same time” at the meeting to show cause called bv the 

' * 

referee as required by General Order XXXII of the Su¬ 
preme Court of the United States. 

III. That the Court erred in assuming over objection of 
plaintiff that defendant had a claim or mortgage without 
defendant having first filed its proof of claim, and without 
any mortgage deed of trust or copy of any such having been 
filed or introduced in evidence. That the Court erred in 
not sustaining plaintiff’s application for injunction as 
authorized bv Sections 74 (m), 74 (n), and 74 (i) of the Act 
of March 3, 1933. 
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IV. That the Court erred in admitting oral statements 
of defendant’s attorney who was not under oath as to 
speculative and improbable statements of value. 

V. That the Court erred in failing* to recognize plaintiff- 
debtor’s petition filed August 3, 1935 as a continuing pro¬ 
posal to all of his creditors, secured and unsecured, pro¬ 
posing an extension of time to pay his debt for a 

48 period of five years. 

VI. That the Court erred in considering plaintiff’s 
supplemental proposal to his unsecured creditors to give 
them notes as well as to his secured creditors, and bv con- 
sidering said supplemental proposal the only proposal and 
by failing to consider plaintiff’s proposal in his petition to 
all creditors. 

VII. That the Court erred in issuing a decree reviewing 
and construing the order of the referee and denying the 
relief sought by plaintiff. 

VIII. That the Court erred in failing to consider that 
more than a majority, to-wit 72^, of all creditors, secured 
and unsecured, had accepted in writing plaintiff’s proposal 
even though said acceptances were before the court and 
placed the case within the requirements of section 74 (i) 

IX. That the Court erred in overruling plaintiff’s motion 
for a rehearing of his application for injunction. 

WHEREFORE Plaintiff herein prays that the decree 
mav be reversed and that the said Court mav be directed to 
enter a decree in accordance with the prayer of the plain¬ 
tiff in his application for an injunction. 

GEORGE EDELIN and 
JOHN J BRENNAN ! 

Attys 

Dated May 11,1936 ! 


Memorandum \ 

JULY 28, 1936 

Order of United States Court of Appeals for the District 
of Columbia extending time to file record to and including 
July 31, 1936, filed. 
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Order and Designation for Preparation of Record 

Filed May 11, 1936 


* 


* 


Petitioner herein having taken an appeal to the Court of 
Appeals of the District of Columbia in the above entitled 
Proceeding's, respectfully prays the Clerk of this Court to 
have prepared thereon a transcript of the record and desig¬ 
nates the following: 

1. A copy of the Amended 44 Debtor’s Petition” filed 
herein by John J. Brennan on August 3. 1935, especially 
that part of the petition which prays for “an extension of 
time for five years to pay his debts” to all creditors secured 
and unsecured as this part is in controversy. 

2. A copy of the 44 Order of Approval of Debtor's Peti¬ 
tion” as signed bv Mr. Justice Letts and filed August 3, 
1935. 

3. A copy of the “Order of Deference” of debtor's peti¬ 
tion and schedules referred to the referee dated August 3, 
1935, signed by Mr. Justice Letts. 

4. Proof of Publication by Hon. Fred J. Eden, Referee 
in Bankruptcy showing Notice of First Meeting of Credi¬ 
tors as published and verified by an officer of the Washing¬ 
ton Post of August 17, 1935. 

5. Copy of the supplemental proposal, dated September 
16, 1935, signed by John J. Brennan, addressed to unsecured 
creditors, which proposal offers to give to his unsecured 
creditors, his unsecured notes pavable in five vears. 

6. Copy of Order of referee in letter form calling meeting 
of Creditors to 44 show cause” and to consider the applica¬ 
tion of debtor for confirmation of proposal of extension of 
time for meeting called for Februarv 28, 1936. 

7. Copy of 44 Order of Confirmation of an Exten- 
50 sion Proposal under Section 74" as signed and filed 
by the referee on February 28, 1936, after acceptance 
in writing by more than a majority of all creditors. 

8. Copy of Amended Petition of John J. Brennan for re¬ 
straining order and injunction and order to show cause. 

9. Copy of Answer of Home Owners' Loan Corporation 
to petition for injunction. 

10. Copy of order or decree signed by Mr. Justice Peyton 
Gordon denying injunction and showing review of order 
of referee and construing said order of referee. 
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11. Copy of Petition or Motion for rehearing of applica¬ 
tion for restraining order and injunction. 

12. Copy of order of Mr. Justice Gordon denying rehear¬ 
ing of petition for injunction. 

13. Citation of appeal and service of same. 

14. Order fixing bond on appeal. 

15. Memo of appeal bond filed and approved and appeal 
perfected. 

16. Assignment of error. ; 

17. This designation of record as above named and 
numbered. 

Respectfully submitted, 

* JOHN J. BRENNAN 

Pro se 

and 

GEORGE EDELIN 
Dated this 11th dav of Mav, 1936. 


51 District Court of the United States for the 

District of Columbia 


United States of America, ; 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 50, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause entitled In the Matter of 
John J. Brennan and Mable B. Brennan Debtor, No. 3180, 
Bankruptcy, as the same remains upon the files and of 
record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of |Wash¬ 
ington, in said District, this 28th day of July, 1936. 

C. E. STEWART, 

(Seal) Clerk. 


Endorsed on Cover: District Court of the United States, 
District of Columbia. No. 6800. John J. Brennan, Appel¬ 
lant, vs. Home Owners’ Loan Corporation. United States 
Court of Appeals for the District of Columbia. Filed Jul. 
29, 1936. Moncure Burke, Clerk. 
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United States Court of Appeals for the 

District of Columbia 

APRIL TERM, 1936 


No. 6800 


JOHN J. BRENNAN, Appellant, 

vs. 

HOME OWNERS’ LOAN CORPORATION. 


BRIEF FOR APPELLANT. 


Preliminary Statement. 

This is an appeal from a “proceeding for an extension of 
time to pay debts” under Section 73-74 (Title 11, U. S. 
C. A., Secs. 201-202) (Record pp. 39-40). Appellants 
amended debtors—petition was filed in District Court of 
the United States for the District of Columbia on August 
3, 1935, and approved by the Judge of the Court (Record, 
pp. 3-4) and referred to the referee in due course (Record, 
P-4). 

No answer was filed by any creditor “controverting the 
petition”. 

The first meeting of creditors w^as duly called (Record, 
p. 19) and held September 16,1936. 


1m 
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Claims were filed and appellant’s proposals considered. 

Acceptance of proposals of appellant in writing of a 
majority of creditors were received and filed with the 
referee. 

Appellee did not file a claim nor evidence of a debt. Ap¬ 
pellant’s application for confirmation of extension of time 
(Record, p. 20) was filed and a meeting was called by the 
referee (Record, p. 21) to show cause if any why confirma¬ 
tion should not be made. There being no “entry of ap¬ 
pearance" nor “specification in writing of grounds for op¬ 
position" the referee issued his “order confirming an ex¬ 
tension proposal under Section 74” (11 U. S. C. A., Sec. 
202) (Record, pp. 21-22). Xo “petition for review” was 
hied of the referee’s “order confirming an extension pro¬ 
posal under Section 74”. 


On March 14th appellant filed a petition for restraining 
order and injunction to prevent the sale of his home by 
foreclosure by appellee (Record, pp. 22-28). 

Over objection of appellant’s attorney the appellee filed 
answer (Record, pp. 30 to 35) “reviewing” the “order con¬ 
firming an extension proposed under Section 74” issued by 
the referee. Appellee did not produce nor file a mortgage, 
deed of trust, nor any other evidence of debt nor any duly 
authenticated copy thereof. The lower court denied ap¬ 
pellant 's application for a restraining order and injunction 
to prevent sale and to compel compliance with Section 74 
(i) (Record, p. 35) appellant filed his motion for a rehear¬ 
ing (Record, p. 36). 


This motion was overruled by the court (Record, p. 39). 
Appeal was then perfected to this Court (Record, 39-40). 


Statement of the Case. 

This is a case in “a proceeding for extension of time” 
under Section 74, appealed from the District Court of the 
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United States for the District of Columbia (Record, pp. 
39-40). The appellant had filed his amended debtor’s peti¬ 
tion (Record, p. 1) in the said Court under Section 74, of 
the Act of March 3, 1933 (11 U. S. C. A., Sections 201-202) 
which petition proposed an “extension of time” for five 
(5) years to pay his debts (Record, p. 3). The petition 
was approved by the Judge of the Court (Record, p. 3-4) 
and then referred to the Referee (Record, p. 4) by F. Dick¬ 
inson Letts, Justice. There was no answer controverting 
the petition filed by any creditor. The referee issued a call 
for a first meeting of all creditors (Record, p. 19) for Sep¬ 
tember 16, 1936. The meeting was held at the Referee’s 
Office under Section 74 (c), for the examination of the deb¬ 
tor as to his ability to make some plan of payment accord¬ 
ing to his schedules (Record, pp. 5 to 18). Appellee has 

not filed a claim nor anv evidence of a debt of anv kind. 

* » 

The debtor’s schedules (Record, pp. 5 to 18), in due course, 
were before the meeting and were considered under Section 
74 (c). The schedule (Record, par. Ill, p. 11) shows real 
estate in Havana, Cuba, which also shows an appraisal at 
various values from $4,000,000.00 up to $22,000,000.00, but 
on account of the then disturbed governmental condition in 
Cuba, it was listed as having “no present market value” 
(Record, par. Ill, p. 11). 

After this first meeting of creditors, there was filed with 
the Referee, and by him sent to unsecured creditors, a pro¬ 
posal from appellant to give notes also to unsecured credi¬ 
tors in evidence of the amount of their claims “payable 
on or before five years * * * ” (Record, p. 20). 

Secured creditors alreadv had and still have notes in evi- 
dence of their claims (Record, p. 6) and are affected only 
as to time, as stated in debtor’s petition (Record, top of 
p. 3). 

After the receiving and filing of a majority of the accept¬ 
ances in writing of a majority of creditors, appellant filed 
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his “application for confirmation of an extension proposal 
under Section 74” (Record, p. 20). The Referee then called 
a meeting of all creditors to consider debtor's application 
for a confirmation of his proposal for an extension of time 
to pay his debts (Record, p. 21). 

The meeting was held in accord with the notices and the 
Referee issued his “order confirming an extension of time” 
(Record, bottom p. 21 and top p. 22), as provided and re¬ 
quired under Section 74 (g), under the conditions precedent 
therein set forth. There was no “entry of appearance” 
nor “specification in writing of grounds of opposition filed 
at the same time” bv anv creditor nor at anv time. There 
was no “petition for review” filed by any creditor at any 
time seeking a review of the Referee’s order of confirma¬ 
tion issued on February 28, 1936. 

On March 14, 1936, appellant learned that the appellee 
was advertising for sale, on March 16, 1936, under fore¬ 
closure proceedings, appellant’s home located at 203 Gray 
Avenue, Webster Groves, Missouri (Record, par. II, p. 26). 

Appellant filed a petition in the District Court of the 
United States for the District of Columbia, asking for a 
restraining order and an injunction (Record, pp. 22 to 2S) 
under authority of sections 74 (m), 74 (n) and 74 (i) to 
restrain the action of appellant because of the “extension 
of time” granted under Referee's order confirming the ex- 
tension prayed in appellant debtor's petition (Record, pp. 
21-22). The substance of appellant’s petition (Record, pp. 
22 to 28) sets forth that appellant had commenced and com¬ 
pleted “proceedings for an extension of time for five years 
to pay his debts” under Section 74 of the Act of 1933 (11 
U. S. C. A., Sections 201-202), and appellant had also re¬ 
ceived an “order confirming his proposal for an extension 
of time" (Record, pp. 21-22) and that appellant had not 
filed an “entry of appearance” with “specifications in writ¬ 
ing of any ground of opposition”, nor had appellant filed 
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a “petition for review” of the “order confirming the pro¬ 
posal for an extension of time”. Appellant further prayed 
for a restraining order and injunction (Record, par. 2, p. 
27) as authorized by Section 74 (m), 74 (n) and 74 (i). 

At this point in the proceedings, oral objection was here 
made in open court by appellee’s attorney to the introduc¬ 
tion of anv evidence or to a “review of the order of the 
Referee” for the reason that the record did not disclose: 
first, a “petition for review”, as required by General 
Order XXVII and Rule 31 of the Rules of Bankruptcy of 
the District Court of the District of Columbia; second, 
that the record failed to disclose an “entry of appearance” 
or specification in writing at the same time on the day of 
the meeting to show cause, as required by General Order 
XXXII; and third, that there was no evidence in the record 
or in Court of a deed of trust or mortgage, nor of a duly 
authenticated copy, nor any evidence of any kind of any 
claim or any debt due appellee, nor that appellee was a cred¬ 
itor under Section 74, subsection (a). 

Appellee filed an answer to appellant’s petition for in¬ 
junction, admitting paragraph 1, 2 and 3 of appellant’s peti¬ 
tion (Record, p. 30). This “paragraph 3” of appellant’s 
petition recites that appellant had in his debtor’s petition a 
proposal to all his creditors “that he desired an extension 
of time to pay his debts for a period of five years” (Record, 
par. 3, p. 23). “Paragraph 4” of said petition for injunc¬ 
tion, appellee neither admits nor denies and it may be 
passed (Record, par. 4, p. 30). In “paragraph 1 5” of the 
answer to injunction petition, appellee denies receiving a 
notice of a first meeting of creditors to be held September 
16,1936 (Record, par. 5, p. 30). 

The Referee filed a sworn statement with “ proof of 
publication” of said notice of said meeting (Record, p. 19) 
in a newspaper approved by the rules of the District Court 
(Record, p. 19). 

2 n 


6 


Appellee’s answer in its paragraphs 6, 7, 9 and 10 
(Record, pp. 30, 31 and 32), disputes the contents of the 
4 * order confirming an extension proposal” which order 
was and is, in the record and speaks for itself (Record, 
bottom of p. 21 and top of p. 22). Appellee’s answer in 
paragraph 8 (Record, p. 33), admits the presence of its 
representative at the meeting held February 28,1936, which 
was the meeting to show cause on the application for con¬ 
firmation of extension (Record, p. 21). Appellee alleges in 
paragraph 11 of its answer that “without notice of the 
‘bankruptcy proceedings’ said property was duly adver¬ 
tised”, etc. (Record, bottom of p. 32 and top of p. 33), al¬ 
leges that appellant and his wife are “tenants by entirety.” 

This statement of the case should show that appellee has 
a wrong conception of the law. 


This is not a “bankruptcy proceeding” and title is not 
affected by a “proceeding for an extension of time.” There 
was no deed, nor deed of trust; no abstract of record, nor 
any evidence of title of any kind, produced in the court in 
this “proceeding for an extension of time,” and neither 
the Referee nor the Judge had any legal evidence of a debt 
presented to them. 

In its “further answer” (Record, par. 1, bottom of p. 
33), appellee asserts “that property of debtor” is owned 
by debtor and his wife, as “tenants by the entirety,” and 
that by reason of such ownership , said property is not 
chargeable with the individual debts of the said debtor 
that it cannot be listed or regarded as an asset of, or the 
property of the debtor (Record, p. 34). 


Appellee fails to distinguish between “proceedings in 
bankruptcy” and “proceeding for an extension of time.” 
The original petition of appellant did include his wife as 
a partner (Record, p. 28-29), on account of both having 
put money into their real estate, especially the twenty (20) 
acres which were subdivided into lots with 5260 front feet 



at 59th and Fyler Avenue in St. Louis, Missouri, listed in 
schedule (Record, in par. II, p. 11). 

Under the “proceeding for an extension of time,” ap¬ 
pellant seeks time to arrange for the payment of debts. In 
support of his paragraph 2, on page 34 of the record, ap¬ 
pellee does not offer any evidence of any kind. There is 
no evidence of depreciation and no evidence that the prop¬ 
erty would depreciate to the extent stated by appellee. In 
its paragraph 2, sub-paragraph (d), appellee states “that 
any extension of time in which to pay said secured debt 
now due and payable to the Home Owners’ Loan Corpora¬ 
tion would impair the said lien.” There is no evidence of 
any impairment of any lien. There was sufficient legal evi¬ 
dence offered by appellant (Record schedule, par.Ill,p. 11) 
in support of the listed real estate of appellant which will 
enable him to pay in full all debts to all creditors within 
five years. None of these schedules were attacked, nor 
questioned by appellee in the hearing before the Referee, 
the proper and the only place to have a legal hearing upon 
the questions of which appellee now attempts! to force 
illegally upon appellant in a self-serving statement with 
any comyjetent evidence to sustain it. 

The “order denying petition for temporary restraining 
order and injunction,” filed April 3, 1936 (Record, p. 35), 
shows upon its face that it is a “review of the Referee’s 
order,” an “order confirming an extension proposal under 
Section 74” (Record, pp. 21-22), in violation of General 
Order XXVII of the Supreme Court “which prohibits a 
review without a ‘petition for review’ first having been 
filed and is also in violation of Rule 31 of Rules of Bank¬ 
ruptcy of the District Court of the District of Columbia 
which requires a petition for review to be filed with the 
referee within ten (10) days after the date of such order.” 

Appellant filed his “motion for a rehearing” on April 
23, 1936 (Record, p. 36), which motion was overruled on 
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May 6, 1936 (Record,/j>. 39). Appellant’s “undertak¬ 
ing” or “bond” was approved and filed April 24, 1936 
(Record, p. 39).i Appellant’s “order for citation and ap¬ 
peal” was filed April 25, 1936. Appellant’s “citation of 
appeal” was issued April 25, 1936 (Record, p. 40). 


Assignment of Errors. 

I. That the Court erred in reviewing the order of the 
referee without a “petition for review” having first been 
filed by defendant and as required by General Order XXVII 
of the Supreme Court of the United States, without which 
Court has no jurisdiction. 


General Order XXVII. —“When a bankrupt, cred¬ 
itor, trustee or other person shall desire a review by 
the judge of any order made by the referee, he shall 
file with the referee his petition therefor, setting out 
the error complained of; and the referee shall forthwith 
certify to the judge the question presented, a summary 
of the evidence relating thereto and the finding and 
order of the referee thereon.” 

Rule 31.—Rules of Bankruptcy of District Court of 

District of Columbia. —“When a bankrupt, creditor, 

trustee or other person shall desire a review by the 

judge of any order made by the referee, he shall file 

with the referee his petition therefor within ten (10) 

davs after the date of such order, ruling or decision. 
♦ * # * > 


II. That the Court erred in reviewing and admitting and 
considering oral statements of defendant’s attornevs who 
were not under oath and over the objection of plaintiff’s 
attorney, and without first a showing of an “ entry of ap¬ 
pearance and filing of specifications in ic riling at the same 
time” at the meeting to show cause called by the referee, 
as required by General Order XXXII of the Supreme Court 
of the United States. 
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General Order XXXII.—Opposition to discharge or 
composition or exte'nsion .—“A creditor opposing an 
application for discharge, or for the confirmation of 
a composition, or extension proposal, shall enter his 
appearance in opposition thereto on the day when the 
creditors are required to show cause and shall at the 
same time file a specification in writing of the grounds 
of his opposition.” (As amended April 17, 1933.) 

III. That the Court erred in assuming over objection of 
plaintiff that defendant had a claim or mortgage without 
defendant having first filed its proof of claim, and without 
any mortgage deed of trust or copy of any such having 
been filed or introduced in evidence. That the Court erred 
in not sustaining plaintiff’s application for injunction as 
authorized by Sections 74 (m), 74 (n), and 74 (i) of the 
Act of March 3, 1933. (Title 11, U. S. C. A., Sections 201 
(i), 201 (m), and 201 (n).) 

IV. That the Court erred in admitting oral statements 
of defendant’s attorney who was not under oath, as to 
speculative and improbable statements of value. 

V. That the Court erred in failing to recognize plaintiff- 
debtor’s petition filed August 3, 1935, as a continuing pro¬ 
posal to all of his creditors, secured and unsecured, pro¬ 
posing an extension of time to pay his debt for a period 
of five years (Record, par. 3, p. 2). 

VI. That the Court erred in considering plaintiff’s sup¬ 
plemental proposal to his unsecured creditors to give them 
notes as well as to his secured creditors, and by consider¬ 
ing said supplemental proposal the only proposal and by 
failing to consider plaintiff’s proposal in his petition to all 
creditors (Record, p. 20). 

VII. That the Court erred in issuing a decree reviewing 
and construing the order of the referee and denying the 
relief sought by plaintiff (Record, pp. 35 and 36). 
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VIII. That the Court erred in failing to consider that 
more than a majority, to-wit, 72% of all creditors, secured 
and unsecured, had accepted in writing plaintiff’s proposal 
even though said acceptances were before the court and 
placed the case within the requirements of section 74 (i) 
(Record, pp. 21-22). 

IX. That the Court erred in overruling (Record, p. 39) 
plaintiff’s motion for a rehearing of his application for 
injunction (Record, pp. 36, 37 and 38). 

Points and Authorities. 

I. 

The term “creditor” as under Sections 1-9 and 74 (a), 
(11 U. S. C. A. 202a), Section 74 (a) provides: 

“Any creditor may appear at or before the first meet¬ 
ing of creditors and controvert the facts alleged in the 
petition.” 

In re Weissman Fed. Supp. 967,1. c. 968. 

Section 74 (a): 

“The term ' creditor 9 shall include for the purposes 
of an extension proposal under this section all holders 
of claims of whatever character against the debtor or 
his property including a claim for future rent, whether 
or not such claims would otherwise constitute provable 
claims under this Act. * * *” 

(Note difference between this section and section 
1-9.) 


Section 1-9: 

“ c Creditor’ shall include anvone who owns a demand 

•r 

of claim provable in bankruptcy and may include his 
duly authorized agent, attorney or proxy.” 
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II. 

A claim under Section 74 includes every kind of interest. 

“Under Section 74 (a). Every creditor who has a 

‘claim of anv character’ must file his claim under Sec- 
%> 

tion 74 (a) which expands the original Act of June, 
1898 and amendments. 

Section 74 (a) Act of March 3,1933, 11 U. S. 0. A. 
202 (a); 

In re Briscoe (D. C. Dist. Col. 1869) (Fed. Cases 
No. 1886). 

The Court said: 

“A creditor ought not be heard until he has proved 
his claim and he has no right to be heard in anv other 

O V 

character than that of creditor.” 

Gilberts Collier, page 1323, 1934 Edition: 

“For the purposes of an extension under this sec¬ 
tion, all claims of whatever character , secured or un¬ 
secured, and including claims for future rent, are 
provable claims, whether or not they would otherwise 
constitute provable claims under the Act. The only 
limitation is that in extension proceedings, the court 
shall require proof from creditor filmy a claim that 
such claim is free from usury under the laws of the 
place where, the debt was contracted. So far as ex¬ 
tensions are concerned, this broad and inclusive defi¬ 
nition seems unobjectionable. A distressed debtor 

mav well need relief from his debts of all sorts and 
%/ 

since he is seeking only an extension of time is not 
contemplated and a debtor cannot be freed from debts 
which are not dischargeable under Section 17 of the 
Act. The section should be construed according to its 
wording and a debtor should be able to secure an ex¬ 
tension on debts of any kind, tort, alimony, and even 
claims for damages for deliberate wrong doing.” 
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Section 57 (n) B. A., Section 93 N. Title 11 U. S. C. A., 
p. 52, Pocket Part: 

4 4 Time for filing claim in bankruptcy cannot be ex¬ 
tended by parties or court.” 

In re Schildhaus (D. C. X. Y. 1933) 4 F. Supp. 

696. 

In re Campbell v. Alleghany Corporation, 75 F. (2d) 947, 
1. c*. 955. The court refers to “ section 74 and section 77” as 
“companion sections.” They are built on some exigencies 
and conditions and are separately framed to cover indi¬ 
viduals and corporations, respectively. 

In re Campbell v. Alleghany Corporation, 75 F. (2d) 947, 
1. c. 949: 

“A letter proposing a plan for refinancing the in¬ 
terest thereon during the ensuing five year period.” 

“ * * * , it provided for the issuance of certain 

‘prior preferred convertible stock’ of the corporation 
in lieu of the interest coupons which would mature 
during the period * * * ” 

(1. c. 950:) 

“ * # * so that at the time of the hearing the 

total amount of the bonds deposited was $18,992,000, 
or in excess of 77 per cent of the bonds affected by the 
plan. There can be no question, we think, but that this 
was a sufficient acceptance of the plan of reorganiza¬ 
tion to meet the requirements of subdivision (e) of 
Section 77-B.” 

(1. c. 950:) 

“ * * * Q ne 0 f the thi n g S appropriate to accom¬ 

plish this purpose was the filing of a petition under 
Section 77-B; and the fact that this statute had not 
been passed at the time that some of the acceptances 
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were given does not render action under it any the 
less appropriate * * * ” 


(1. c. 950, line 23 from bottom of 2nd column:) 


“ * * * and the very purpose of the statute was 

to provide means by which plans of reorganization 
approved by the court as fair and equitable might not 
be blocked by the opposition of non-assisting minori¬ 
ties.” * ; 

(1. c. 949:) 

“* * * The holders of 77% of the bonds affected 
by the plan accepted it in writing, although the accept¬ 
ance of most of these was before the petition was filed 
and that of a considerable number before the passage 
of the Act of June 7th. On December 29th, after full 
hearing, the Court approved and confirmed the plan 
finding that it was fair and equitable, that it did not 
discriminate unfairlv in favor of anv class of creditors 
or stockholders, that it was feasible, and that it had 
been accepted in accordance with subdivision (e), (Sec¬ 
tion 77-B) of the Act.” : 


(1. C. 949) (1) : 

\ 

“On the first question, it appears that on March 
15th, 1934, the corporation sent to its holders of its 
twenty years collateral trust convertible 5 per cent 
bonds, due April 1, 1950, which are the bonds affected 
by the plan of reorganization.” 


(1. c. 950, line 18 from bottom of right hand column:) 

i 

44 * * * The statute provides that the acceptance 

of the plan by the necessary two-thirds (Section 74 
only requires a majority) of the creditors affected 
may be obtained either before or after the filing of 
the petition; and we see no reason to read into it, 
either a requirement that the plan itself specifies en¬ 
forcement by the court, or that acceptance be obtained 
after the passage of the statute. The statute is of a 

3n 
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remedial character, designed to facilitate the reorgani¬ 
zation of corporate business made necessary by the 
economic depression through which the country has 
been passing. Its purposes should be forwarded by 
a fair and liberal construction of its provisions not 
thwarted by any narrow or technical interpretation 
and certainty not bv reading into its language condi- 
tions and limitations which the lawmakers themselves 
did not see fit to express.” 

(1. c. 951, 1st column, line 23 from top:) 

44 * * * Proceedings under the old bankruptcy 

laws were inadequate because no machinery existed 
to scale down secured debts without a sale of the 
security; and a sale almost necessarily resulted in a 
sacrifice of the property at an inadequate price, be¬ 
cause of the lack of persons in a position to bid for 
it.” 


75 F. (2d) 947, 1. c. 951 (line 30 from top): 

44 If forced to sale, it was frequently if not generally 
bought in bv a committee of bondholders at the inade- 
quate prices which forced sales notoriously yield, with 
the result that non-assenting bondholders received lit¬ 
tle and stockholders nothing at all. Equity receiver¬ 
ships and foreclosures were inadequate for the same 


reason, 


y y 


1. c. 951 (1st co., 10th line from bottom): 

4 4 Only by the further exercise of the bankruptcy 
power of Congress could adequate relief be afforded 
these depressed corporate debtors and their creditors, 
and the act in question was passed for the purpose of 
affording this relief.” 


1. c. 951: 

44 # * * and upon the filing of a petition by the 

debtor in a proceeding under the act, or upon the filing 
by him of an answer claiming the benefit of the act 
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in involuntary bankruptcy proceeding, the court is 
vested with the same jurisdiction and power over the 
debtor and its property and over the rights and liabil¬ 
ities of its creditors as if a petition for adjudication 
of bankruptcy had been filed and a decree of adjudica¬ 
tion had been entered.’’ 

1. c. 952 (left col., near top line): 

“* * * and whether a law authorizing a court to 

scale the debts of such debtor and required creditors 
to accept something other than money in lieu of their 
claims can be tested by the due process clause of the 
Fifth Amendment. We think that both of these ques¬ 
tions must be answered in the affirmative.” 

1. c. 953 (right col., near bottom, line 11): 

“* * * But as any exercise of the bankruptcy 

power impairs the obligation of contracts such impair¬ 
ment is not to be taken as in itself a denial of due proc¬ 
ess. For the provisions of the act to violate the amend¬ 
ment, thev must be so grosslv arbitrarv and unreason- 
able as to be ‘incompatible with fundamental law.’ 
(Citing Hanover Xat. Bank v. Moyses, supra.) We 
do not think that the requirement that secured credi¬ 
tors scale their debts in accordance with a plan which 
two-thirds of them are willing to accept and which has 
been approved as reasonable and fair, and ; accept in 
lieu of payment in money such securities as are speci¬ 
fied in the plan, can be said to be such an arbitrary 
and unreasonable exercise of the bankruptcy power as 
to amount to a denial of due process.” 

“Regularity of petition and schedules in bankruptcy 
proceedings makes further notice to creditor unneces¬ 
sary to due process.” 

State v. National Bank of Cleburne, 288 S. W. 

435, 116 Tex. 214. 

“A creditor having a priority claim must assert it 
in the bankruptcy court.” 

Brown v. Deposit National Bank (1932) 256 N. Y. 

S. 82, 234 App. Div. 524. 
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General Order XXI of the Supreme Court provides: 

“* * * and when made to prove a debt due to a 

corporation the deposition shall be made by a duly 
authorized officer of the corporation * * V’ 

Title 11, Sec. 1, subdivision 23, provides: 

“ ‘Secured creditor’ shall include ‘creditor’ who has 
security for his debt upon the property of the bank¬ 
rupt of a nature to be assignable under this title.” 

To F. (2d) 947,1. c. 951 (first col., line 10): 

“The fact that secured debts are affected bv the act 
does not, of course, raise any grave constitutional ques¬ 
tion and can be dismissed with brief comment. 

“ ‘A secured debt or line is, so far as the Constitu¬ 
tion of the United States is concerned, a no more sacred 
kind of property than an unsecured debt.” 
and the constitution expressly permits and grants to 
Congress the exercise of the power to affect such prop¬ 
erty, whether it be an unsecured debt or whether it be 
a lien, by law relating to “subject of bankruptcies.” 
(Cites In re Burgh, 7 Fed. Sup]). 184).’ " 

1. e. 954 (first col., near middle of line 25): 

“If he (secured creditor) were allowed to insist on 
the foreclosure of the lien, in which he is interested in 
common with others he would bring serious injury to 
them without benefit to himself. Under the act he is 
merely required to accept icliat two thirds of those 
similarly situated are icilling to accept and what the 
court has found to be fair and reasonable under the 
circumstances; and when the situation is viewed realis¬ 
tically it is readily seen that he is not required to sur¬ 
render any part of the value either of his securities or 
of the property available for the payment of his claim. 
What he in fact gives up is the arbitrary power to frus¬ 
trate the wishes of the great majority of those who 
have a common interest in the property of the debtor, 
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or, in other words, the power to demand from other 
creditors an unconscionable settlement of his claim as 
the price of withdrawing objection to a plan of reor¬ 
ganization which is fair to all parties concerned. The 
act is based upon an equitable recognition of the rights 
of all who have an interest in the common property 
and is in accord with the principle under which courts 
of equity have denied to dissenting creditors the right 
to prevent the consummation of a plan of reorganiza¬ 
tion which has been found to be fair and open to all 
creditors on the same terms.” 

III. 

Section 74 (a)—(11 U. S. C. A. 202 (a)) defining debt. 

Section 74(a), beginning at line 7, defines a “debt” as 
follows: 

“The term ‘debt’ for the purposes of an extension 
proposal under this section shall include all claims of 
whatever character against a debtor or his property, 
including a claim for future rent whether or not such 
claims would otherwise constitute provable claims 
under this act.” 

In re Jacob D. C. Ill. 1934 F. Supp. 749 app. dis. 73 
F. (2d) 1002. | 

V. j 

Section 74(a) defining “debt”, includes an interest of 
every kind and character. 

Section 74(a)—Act of March 3, 1933 (11 U. S. C. A. 

202 ): 

“Any person by or against whom a petition is filed 
shall be referred to in the proceedings under this sec¬ 
tion as ‘debtor’.” 

In re Munson, 11 Fed. Supp. 564. 

“County’s claim for unpaid taxes held ‘debt’ within 
provision of Bankruptcy Act for relief of debtors which 




18 


defined debt as 'all claims of whatever character 
against debtor or his property’.” 

General Order XXXVIII. 

“All forms used shall refer to him as 'debtor' and 
not as 'bankrupt’ and shall be captioned 'In proceed¬ 
ings for a composition or extension’.”—As amended 
April 24, 1933. 

General Orders have the power of statutes. 

Section 30—Rules, Forms and Orders— 

All Necessary Rules, Forms and Orders as to procedure 
and for carrying this act into effect shall be prescribed and 
may be amended from time to time by the Supreme Court 
of the United States.—Section 30, Act of July 1, 1S98. 

The General Orders of the Supreme Court and the rules 
of the District Courts in accordance therewith are as ob¬ 
ligatory in officers of the Court as the bankruptcy act itself. 
In re Cobb (D. C. N. C.) 7 Am. B. R. 202; 112 Fed. 655. 

These General Orders have the same force as the pro¬ 
vision of the statute. They are made under an express 
delegation of power, both constitutional and statutory. 

In re Hoyt and Mitchell (D. C. X. C.), 11 Am. B. R. 

784, 127 Fed. 968. 


VI. 

The “Order of Confirmation” is the same as adjudgment 
and reviewable only on appeal by petition for review. 

Section 74(g)—(11 U. S. C. A. Section 202(g)): 

“The Court shall confirm the proposal if sat is fieri 
that (1) it includes an equitable and feasible method of 
liquidation for secured creditors whose claims are af¬ 
fected and of financial rehabilitation for the debtor; 
(2) it is for the best interests of all creditors; (3) that 
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the debtor has not been guilty of any of the acts, or 
failed to perform any of the duties, which would be a 
ground for denying his discharge; and (4) the offer 
and its acceptance are in good faith, and have not been 
made or procured except as herein provided or by any 
means, promises, or acts forbidden. In application for 
extension the Court shall require proof from each 
creditor filing a claim that such claim is free from 
usury as defined by the laws of the place where the debt 
is contracted.” 

i 

Section 74(h): 

i 

4 4 The terms of an extension proposal may extend 

the time of payment of either or both unsecured debts 

and secured debts the securitv for which is in the actual 

•/ 

or constructive possession of the debtor * * *.” 

“If satisfied” as in Section 74(g). 

“ ‘If’ always embraces a condition and as used in 
a statute * * *.” 

Commonwealth v. Lillv’s Adm’n. (Va.), 1 Leigh 
521. i 

“If Satisfied”—(Judicially defined in Words and 
Phrases, vol. 2, Second Series, p. 933). 

“Domestic Relations Law” (Laws 1896, p. 227, C. 272, 
Section 63) which provides: i 

“ 'If Satisfied 7 that the moral and temporal interest 
of the child will be promoted thereby, the judge or sur¬ 
rogate must make an order allowing and confirming an 
adoption, reciting the reasons therefor, etc. Held, that 
c the words “if satisfied 77 7 , at the beginning of the sec¬ 
tion constituted a clear grant of discretionary power.” 

In re Wards Estate, 112 N. Y. Supp. 282, 284, 59 
Misc. Rep. 328. 

“When a judge, in the exercise of his discretion, 
grants an order allowing and confirming an adoption, 
it should not be abrogated by a judge or court of co- 
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ordinate jurisdiction, except possiblv in cases of 
fraud.” 

“If Satisfied”—On this subject in Corbin v. Casina 
Land Co., 26 App. Div. 410, 49 X. Y. 930. 


“The exercise, however, by one judge of authority 
in review of the discretion exercised by another, to the 
extent of vacating the orders and determinations of the 
latter, is of such doubtful propriety as to have been 
uniformly denied whenever the question has arisen. 
It is fraught with consequences that may be serious, 
imperils the stability of an orderly course of procedure 
in the administration of justice, and is destructive of 
the dignity and decorum which should attend upon 
judicial determination.” 

112 X. Y. Supp. 1. c. 284. 

The rule is conciselv and accuratelv stated in Fisher r. 

• •> 

Hepburn, 4S X. Y. 41, to-wit: 

“It would be a very unwise administration of justice 
and lead to much vexatious litigation if a judge holding 
one special term could upon mere motion set aside a 
decision and judgment of another judge at special term 
upon allegation that the latter had erred as to any of 
the questions submitted for his determination”. 

112 X. Y. Supp. 1. c. 284. 


VII. 

General Order XXXII requires “entry of appearance” 
and “filing of specifications in writing at same time” or 
District Court acquires no jurisdiction. 

General Order XXXII provides that: 

“A creditor opposing the application of a bankrupt 
for his discharge or for the confirmation of a composi¬ 
tion or extension proposal shall enter his appearance 
in opposition thereto on the day when the creditors 
are required to show cause, and shall file a specification 
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in writing of the grounds of his opposition within ten 
days thereafter, unless the time shall be enlarged bv 
special order of the judge. * * * The order was 

not complied with. * * * The specifications must 

be dismissed.” i 

“Where the requisite number of the creditors of a 
debtor have executed a composition agreement, oppos¬ 
ing creditors should be required to enter their appear¬ 
ance and file specifications in writing of the grounds 
of opposition similar to those required in opposition 
to discharge.” 

In re Adler v. Jones, 109 Fed. 967. 

“Specifications in opposition to the discharge must 
not be mere statements of legal conclusions but ade¬ 
quate statements of issuable facts. They must be 
distinct , specific , and definite, not vague or general .” 

In re Holman, 92 Fed. (syl) 512. 

In re Palistine, 75 F. (2d) 501—Feb. IS, 1935: 

“Under 1933 Amendment of General Orders in Bank¬ 
ruptcy, bankruptcy court cannot permit creditor oppos¬ 
ing bankrupt’s application for discharge to file written 
specification showing grounds after return day. (G. 0. 
Bk. No. 32, as amended in 1933—28 U. S. C. A., Section 
53.) 

In re Jan. W. Paris, Inc. (D. C. X. Y. 1934—11 F. Supp. 

77 and 77 Fed. 1003): 

“Review before District Court of findings of bank¬ 
ruptcy referee is appellate and District Court cannot 
override view taken bv referee as to weight of wit- 
nesses.” 

In re Hodges (D. C. Conn. 1933) 4 F. Supp. 804. 

United Wall Paper Factories v. Hodges, 70 F. (2d) 243. 

In re Concoran (D. C. Mass. 1933) 4 F. Supp. 988. 

“This order is mandatory as to the time of filing 
specifications in opposition to application for discharge, 
and filing nunc pro tunc cannot be allowed.” 
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In re Downtown Wet Wash Laundry (D. C. N. Y. 1931), 
53 F. (2d) 133: 

Only creditors may oppose confirmation of composition 
in bankruptcy. 

• 

“Under 1933 amendment to this General Order bank¬ 
ruptcy court cannot permit creditor opposing bank¬ 
rupt’s application for discharge to file written speci¬ 
fications showing grounds of opposition after return 
day.” 

In re Palestine (C. C. A. X. Y. 1935), 75 F. (2d) 
500. 

In re Reichert (U. C. A. X. Y. 1934), 75 F. (2d) 56: 

“General Order fixing time for filing specification 
of objections to bankruptcy discharge has force of 
specific statute taking precedence over general legis¬ 
lation.” 

In re Reichert (U. C. C. X. Y. 1934), 75 F. (2d) 56: 

“General Order permitting judge to vary time al¬ 
lowed for ‘pleading’ held not to empower judge to 
extend time for filing specifications of objection to dis¬ 
charge in bankruptcy.” 

United Wall Paper Factories, Inc. v. Hodges (C. C. A. 
Conn. 1934, 70 F. (2d) 243): 

“Ignorance of Amendment of General Order gov¬ 
erning time for filing specifications of objection to bank¬ 
rupt’s discharge held no excuse for default.” 

VIII. 

General Order XXVII is mandatory and without “a peti¬ 
tion for review” filed within rule of District Court, District 
Court has no authority to review the order made by the 
Referee. 

“The method of review prescribed by this Order 
(XXVII) is exclusive and, if claimant has failed to file 
his petition within time prescribed by rule of District 
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Court, he cannot later obtain review by certiorari ap¬ 
peal or indirect process.” 

Matter of David (C. C. A. 2d Cir.), 14 Am. Bk. 

H. S. 320, 33 Fed. (2d) 748. 

“The general order provides the only method of se¬ 
curing a review by the Judge of an order or finding 
by the Referee.” 

In re Clark Coal & Coke Co. (1) C. Pa. 173 Fed. 

658. 


Thompson, District Judge, said: 

“The order of the Referee certified for review was 
brought before the Court upon a certificate of the 
Referee. It appears by the record certified that the 
bankrupt did not file with the Referee a petition for 
review in accordance with General Order XXVII. As 
the General Order is mandatory in requiring a petition 
of the party desiring the review, this court in the ab¬ 
sence of a petition has no authority to review the action 
of the referee.” 

In re Russell, 105 Fed. 501; 

In re Home Discount Co. (D. C.), 147 F. 538. 


The application for review of the order of the referee 
will, therefore, be dismissed. 


In re Wilkes-Barre Yellow Cab Co., Inc. 

No. 7284 

District Court, N. D. Pennsylvania 

Nov. 27, 1931. 

Watson, District Judge, 


“(1) The order of the referee is before this Court 
for review on the certificate of the referee. The record 
certified by the referee contains no petit ion for review 
filed with the referee in accordance with General Order 
XXVII (11 U. S. C. A. Sec. 53). The General Order is 
mandatory in requiring a petition of the party desiring 
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a review. In the absence of such a petition, this Court 
has no authority to review an order made bv the 
referee.’ * 

In re Frankelstein, 3 Fed. (2d) 1006 (I). C. E. Pa.); 
in rc Kussell (D. C.)» 105 F. 501; 

In rc Discount Co. (I). C.), 147 F. 538. 

In re Home Discount Co., 147 Fed. 53S; 

In re Hose (District Court X. D. Alabama, 0. D. July, 
1906). 


A party to an order made by the referee in bankruptcy 
after hearing on the merits cannot have it reviewed as pro¬ 
vided bv Bank Act of Julv 1, 1898—541, Sec. 38—30 Stat. 
» • 

555 (\V. I). Cerf. 8, 1901, p. 3435), unless he pursues the 
mode prescribed by General Order Xo. 27 (89 Fed. XI, 82 
C. C. A. XXVII). 

In re T. W. Leslier & Son, 176 Fed. 650, District Court 
E. I). Pennsylvania. February 25, 1910—Xo. 1445. 


J. B. McPherson, District Judge: 

4 ‘On Xovember 18, 1909, the referee rejected a claim 
that had been offered by the present petitioner An¬ 
drew Rodel, against the bankrupt estate. In order to 
obtain a review of the referee’s action, the petitioner 
should have asked for a certificate within ten days in 
conformity with the practice established for this dis¬ 
trict in December, 1904, by the following rule of Court: 

(Rule set forth similar to General Order U. S. S. Ct. 
32) Requires “a review of any action or order of a 
referee must be asked for by petition presented to him 
before the expiration of the tenth day after such ac¬ 
tion is taken or order made * * * unless ac¬ 

companied by an order of allowance from a Judge of 
the District Court. Prompt notice of filing of de¬ 
cisions upon any subject shall be given by the referee 
to counsel interested.” 

The effect of this rule taken with General Order 
XXVII. 


“A referee may not review his own order upon ex¬ 
ceptions thereto.” 

In re Greek Mfg. Co. (D. C. Pa.), 21 Am. B. R. Ill, 
164 Fed. 211; 

In re Marks (C. C. Pa.), Am. B. R. 568, 171 Fed. 

2S1. 

IX. 

Section 74 (m) subjects debtor and his property wherever 
located to exclusive jurisdiction of the court in which the 
order approving the petition is filed. 

Section 74(in), 11 U. S. C. A. 202(m): 

“The filing of a debtor’s petition or answer seeking 
relief under this section shall subject the debtor and 
his property, wherever located, to the exclusive juris¬ 
diction of the court in which the order approving the 
petition or answer as provided in subdivision (a) is 
filed. In proceeding under this section, except as 
otherwise provided therein, the jurisdiction and pow¬ 
ers of the court, the title, powers, and duties of its 
officers and, subject to the approval of the court their 
fees, the duties of the debtor, and the rights and liabili¬ 
ties of creditors and of all persons with respect to the 
property of the debtor and the jurisdiction of appel¬ 
late courts shall be the same as if a voluntary petition 
for adjudication had been filed and a decree of adjudi¬ 
cation had been entered on the dav when the debtors 
petition or answer was filed and any decree of adjudi¬ 
cation thereafter entered shall have the same effect as 

if it had been entered on that dav.” 

%■ 

Section 74(m) of the act (11 U. S. C. A. Section 202(m) 
provides: 

“that in proceedings thereunder except as otherwise 
provided therein, the jurisdiction and powers of the 
court shall be the same as if a voluntary petition for 
adjudication had been filed and a decree of adjudica- 
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tion had been entered on the day when the debtors peti¬ 
tion or answer was filed * * V’ 

Section 74, therefore as it is aimed at all claims and 
not merely at claims which are provable in bankruptcy, 
is wider in its ambit than Section 11(a) of the Bank¬ 
ruptcy Act (11 U. S. C. A. Section 29(a). 

In re Weissbaum (Xo. 23014), 2 Fed. Supp. 967, 
D. C. X. D. Cal., S. D., March 31, 1933,1. c. 969: 

44 As under paragraph (in) of Sec. 74(m) or 11 
U. S. C. A. 202(m), the debtor and his property, 
wherever located, are subject to the exclusive juris¬ 
diction of the bankruptcy court on approval of the 
debtor's petition or answer, it follows that state court 
proceedings affecting property in possession of the 
debtor should be stayed, as was done in this case.” 

X. 

Section 74(n) (11 U. S. C. A. 202 (n)) authorizes Court to 
enjoin secured creditor. 

‘Mil addition to the provisions of Section 11 of this 

act for the staying of pending suits. The Court on 

such notice and on such terms, if any as it deems fair 

and equitable, may enjoin secured creditors who may 

be affected by the extension proposal from proceeding 

in anv Court for the enforcement of their claims until 
•> 

the extension has been confirmed or denied by the 
Courts.” 


XI. 

Section 74 (i) (11 U. S. C. A. 202 (i) ). 

Confirmation of extension proposal is binding on both 
secured and unsecured creditors. 

“Upon its confirmation an extension proposal shall 
be binding upon the debtor and his secured and unse¬ 
cured creditors affected thereby. 

m 
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Provided however that such extension or composi¬ 
tion shall not reduce the amount of or impair the lien 
of any secured creditor, but shall affect or.ly the time 
and method of its liquidation.’ ’ 

In re Burgh et al. (T. F. Supp. 184 Parmenter): 

1. c. 188 (i) 4 ‘Upon its confirmation an extension 
shall be binding upon the debtor and his unsecured and 
secured creditors.’* 

1. c. 188 under (n)—“it seems clear to the Court that 
it was the intention of Congress in the exercise of its 
power ‘to establish’ uniform laws on the subject of 
Bankruptcies throughout the United States.” 

I 

In re Looker, 6 Federal Supplement 571. 

“Debtor’s proposal for extension of time for pay¬ 
ment of debts accepted by majority of creditors and 
confirmed by referee in bankruptcy held binding on 
judgment creditors who levied on personal property 
and rents of debtor, etc.” 

7 Federal Supplement 184. 

1. e. 188 “(i) Upon its confirmation an extension 
proposal shall be binding upon the debtor and his un¬ 
secured and secured creditors affected therebv: Pro- 
vided, however, That such extension or composition 
shall not reduce the amount of or impair the lien of 
anv secured creditor, but shall affect onlv the time and 
method of its liquidation.” 

{ 

XII. 

i 

Property of debtor is under jurisdiction of this Court and 
injunction is authorized from this Court. 

i 

“Upon provisions in Bankruptcy Act for relief of 
debtor, bankruptcy Court can stay interference with 
debtor’s property which is in debtor’s actual or con¬ 
structive possession”. (Bankruptcy Act, Sec. 74 (m), 







28 


as amended (n) and Sees. 77-77 B) (11 U. S. C. A., 
Sec. 202 (m) (n) 205-207.) 

“Bankruptcy Court has power to stay a state of¬ 
ficer.'' 

“The only powers specifically conferred upon the 
Judge of the Bankruptcy Court are (1) to approve or 
dismiss a petition; (2) to set aside a composition or 
extension for fraud; and to appoint sufficient referees 
to expedite proceedings by the Court. This includes 
the referee.” 

Gilbert's Collier in Bankruptcy—1934 Ed., p. 1319, 
par. 1582. In comment on Section 74. 

Gilbert's Collier on Bankruptcy, Par. 1328, irlGOl 
(seventh line from bottom of Par. 1601). 

“Foreclosure proceedings may be restrained, pend¬ 
ing action on a petition under Section 74 where it is 
evident that the indebtedness will not exceed the value 
of the property”. Matter of Aker, 3 F. Supp. 1022. 

“As the present status of this proceeding is that 
of a debtor proceeding and it has not yet matured 
into a bankruptcy proceeding under the statutory 
powers above given I have the right to enjoin the peti- 
tioner from further proceedings in the State Court 
actions above mentioned and am not limited in such 
injunctions to claims dischargeable in bankruptcy un¬ 
der Section 11 (a) of the Bankruptcy Act.” 

In re Chicago, R. I. & P. R’v Companv, 72 F. (2d) 
443, 294 U. S. 648. 

“(5) 1. c. 541—‘There were no legal obstacles to 
Congress making the jurisdiction of the court of bank¬ 
ruptcy eo-extensive with the territorial boundaries of 
the United States. In fact, under the existing pro¬ 
visions of the Constitution, Congress might validly 
extend the jurisdiction of any District Court to the en¬ 
tire United States.’ ” Also cites U. S. r. Union Pacific 
R'y Co., 9S U. S. 569. 
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74 F. (2d) 417 In re: Sterba. 

4 4 Likewise the Congress in its wisdom gave to the 
petitioner the right to apply to any United States Dis¬ 
trict Court in the State, where the debtor is incor¬ 
porated. The court is not the judge of the wisdom of 
such provision of the amendment. It must likewise 
take the Act as passed. Again it is not the United 
States District Court which is assuming jurisdiction: 
it is jurisdiction which it cannot avoid. * * * All 

State and Federal Courts of Equity must submit to 
and be bound bv the lawful Congressional action such 

V_7 

as bankruptcy legislation.” 

In re Sterba 74 F. (2d) 413. 

Chicago Title & Trust Co. v. Sterba, 74 F. (2d) 413 
(2)1 c. 415. 

“Provision in bankruptcy act for extension of time 
for payment of debts held valid as bankruptcy legisla¬ 
tion within power of Congress.” 

1. c. 415— 

4 4 This conclusion is in harmony with what was 
obviously the intention and purpose of the Congress in 
passing the legislation.” 


1. c. 416— 


44 The bankruptcy court has exclusive jurisdiction 
and that court’s possession and control of the estate 
cannot be affected by proceedings in the other courts, 
state or federal; also cities. Isaacs vs. Hobbs Tie and 
T. Co., 282 U. S. 734-737 (and cases cited there).” 


1. c. 416— 

4 4 The filing of the petition is a caveat to all the world 
and in fact an attachment and injunction. * * *.” 
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XIII 


The “Corporation’* is not authorized under the Act of 
June 13,1933, to bring foreclosure proceedings as such pro¬ 
ceedings are “not consistent” with the purposes of the 
Home Owners Loan Act of 1933 as required by sub-section 
(12 U. S. C. A. § 1463 K) of the Act. 

12 U. S. C. A., Sec. 1463 K. recites: 


(K) 4 ‘The Board is authorized to make such laws 
rules and regulations not inconsistent with the pro¬ 
visions of this Section. As mav be necessary for the 
proper conduct of the affairs of the corporation.” 


Title 12, Sec. 1463, U. S. C. A., p. 293, beginning line 13 
from the top. 

“The corporation map at any time grant an exten¬ 
sion of time to any home owner for the payment of 
any installment of principal or interest owed by him 
to the Corporation, if, in the judgment of the Corpora¬ 
tion, tlie circumstances of the home owner and the 
condition of the security justifying such extension .” 


Title 12, U. S. C. A., Sec. 1463: 

“The corporation is further authorized to exchange 
bonds and to advance cash In redeem or recover homes 
lost by foreclosure or forced sale by a trustee under a 
deed of trust or under power of attorney or by a volun¬ 
tary surrender to the mortgagee subsequent to January 
1, 1930, subject to the limitations provided by subsec¬ 
tion (d) of this section.” 


Title 12, IT. S. C. A., Section 1463(1): 

“Xo home mortgage or other obligation or lien shall 
be acquired by the Corporation under subsection (d) 
and no cash advance shall be made under subsection 
(f) unless the applicant teas in involuntary default on 
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June 13 , 1933 , with respect to the vndebtedness on his 
real estate a'nd is unable to carry or refund his present 
mortgage indebtedness . Provided that the foregoing 
limitation shall not apply in any case in which it is 
specifically shown to the satisfaction of the Corpora¬ 
tion that a default after such date teas due to unem¬ 
ployment or to economic conditions or misfortunes be¬ 
yond\ the control of the applicant.” 

“ * * * The word ‘create’ means to bring into ex¬ 
istence that which did not exist * * * 

Blue r. Tetrick, 72 S. E. 1033, 1035, 69 W. Va. 742; 
Same—Roth v. State, 63 N. E. 460, 469, 15S Ind. 
242. 

* * * The enumeration of powers in its character 
is a limitation of corporate capacity, and not an en¬ 
largement of inherent rights, attaching to the legal 
person thus created * * *. 

Jan Joquin & K. R. Canal & Irrigation Co. v. Mer¬ 
cer County, 84 Pac. 255-288 (2 Cal. App. 593). 


Argument. 


Appellant herein respectfully shows that by his “debtor’s 
petition” (Record, p. 1) and schedules (Record, pp. 8-18), 
properly filed and approved by the Judge as provided by 
Section 74 of the Act of 1933 (11 U. S. C. A., Sec. 202), he 
placed himself and his property under the jurisdiction of 
the court. 

He complied with all of the requirements of the law, 
went through the proceedings and received the Referee’s 
“Order Confirming an Extension under Section 74”, which 
states that he complied with the requirements of the Act. 

Appellant, under the law, is entitled to the extension of 
time prayed in his petition, of five years (Record, par. 
2, P- 3). 

All creditors are satisfied, including the other secured 
creditors shown in the record, paragraphs 3 and 4, p. 6. 
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Appellant respectfully states that he is within the provi¬ 
sions of Section 74(i) of the Act of March 3, 1933, and is 
entitled to the extension prayed in his petition. 

There is no General Order of the Supreme Court show¬ 
ing a form for a 44 proposal’’, nor where nor when it shall 
be filed. Appellant believes therefore that he is justified 
in placing his proposal in his petition, where it had the 
scrutiny of the Judge of the Court upon the filing of the 
petition and was a “notice to the world” upon the filing 
of the petition. 

The supplemental proposal (Record, p. 20) to unsecured 
creditors was to give them notes also, as the secured credi¬ 
tors alreadv had notes. 

•• 

Appellant respectfully calls attention to the entire fail¬ 
ure of evidence of a debt or mortgage or deed of trust 
either in the proceedings before the Referee or the proceed¬ 
ings for injunction before the District Judge. 

Without any evidence to sustain a claim, whatever, it 
does not seem proper to permit appellee to ignore the 
requirements of the 44 proceedings for an Extension” and 
the 44 proceeding for an injunction” and then to prevail in 
this court. 

There is grave doubt as to whether the Congress intended 
that this corporation was expected to bring foreclosure 
and its aftermath eviction proceedings. Such procedure is 
not at all consistent with the purposes of the Act of June 
13, 1933, known as the Home Owners’ Loan Act of 1933, 
which, by the recital of the enacting clause of the act, shows 
it was 44 to save homes from foreclosure.” It is reasonable 
to expect that the Congress may at some future day author¬ 
ize some method of collecting but up to this time no Act 
of Congress has authorized such drastic action as foreclo- 
sure and eviction. 
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It will be seen from the definition given to the term 
“debt” that all distinction was to be eliminated as to 
“debt” and a distressed debtor was to be aided to recover 
and rehabilitate. All of his debts are subject to the pro¬ 
tection of Section 74(a). Section 74(a) defines— 

i 

“* * * the term 4 debt’ for the purposes of an 

extension of time to pay debts under this section shall 
include all claims of whatever character against the 
debtor or his property, including a claim for future 
rent, whether or not such claims would otherwise con¬ 
stitute provable claims under this title.” 

“Upon the filing of such a petition or answer the 
judge shall enter an order either approving it as prop¬ 
erly filed under this section, if satisfied that such peti¬ 
tion or answer complies with this section and has been 
filed in good faith, or dismissing it.” 

(Sec. 74-a, 11 U. S. C. A., Sec. 201-a.) ! 

The judge of the court has an opportunity to examine the 
“debtor’s petition”, the schedules, and the person filing 
them, and may satisfy himself that the debtor can even¬ 
tually pay his debts and all of his creditors, or he may 
dismiss it. The schedules in this case (record p. 11), as 
presented, show amply, possibility for a successful liquida¬ 
tion of all claims when economic conditions improve and 
governmental stability continues to improve in Cuba, where 
the land mentioned in schedules (record, para. Ill, p. 11) is 
located. A recovery possibility is apparent to the conserv¬ 
ative where the unquestioned schedules show the assets. 

To show its consistency and to emphasize the meaning 
and definition of “debt,” the act also defines “creditor.” 

“Section 74 (a) * * * requires the term ‘cred¬ 

itor’ shall include for the purposes of an extension 
proposal under this section all holders of claims of 
whatever character against the debtor or his property 
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including a claim for future rent, whether or not such 
claims would otherwise constitute provable claims 
under this title.” 


That certainlv is all embracing and surelv 

elude a claim to an “Estate bv Entirety” in “ 

•* 

whatever character. ’’ 


should in- 
a claim ot‘ 


“To provide for the orderly consideration of all 
claims and all claimants Section 74 (c) provides for 
a meeting of creditors * * *. The court shall 

promptly call the first meeting of creditors stating in 
the notice that the debtor proposes to offer terms of 
composition or extension and inclosing with the notice 
a summary of the inventory, a brief statement of the 
indebtedness as shown by the schedules, and a list of 
the names and addresses of the secured creditors and 
the fifteen largest unsecured creditors with the 
amounts owing to each as shown bv the schedules. Anv 
creditor may appear at or before the first meeting and 
controvert the facts alleged in the petition. In such 
case the court shall determine as soon as may be the 
issues presented, without the intervention of a jury, 
and unless the material allegations are sustained bv 
the proofs shall dismiss the petition.” 

This Section 74 (c) (11 U. S. C. A. 202 (c)) clearly 
coincides with Section 74 (a) (11 U. S. C. A. 202 (a) and 
provides a way for the creditor therein defined to bring all 
claims to the forum of the court and to the notice of other 
creditors and provides for the filing of all claims, secured 
and unsecured. This section indicates that everv one who 
files a petition under Section 74 (11 U. S. C. A. 202) antici¬ 
pates a proposal to all of his creditors, secured and un¬ 
secured. It seems difficult to imagine a situation to exclude 
one or the other. Certainly if the Act is intended for the 
“relief of debtors” as shown in Section 73 (TJ. S. C. A. 201) 
it should be construed to include all creditors when the 
petition of the debtor does not exclude any class of credi- 
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tors. The petition of the appellant is surely broad enough 
and inclusive enough to include all creditors and the sup¬ 
plemental proposal (Record, p. 20) is an additional pro¬ 
posal to unsecured creditors offering them also what the 
secured creditors already have, namely, notes as evidence 
of their claims. 

Under the provisions of Section 74 (c), which provides 
for a meeting of creditors, “the debtor may be examined.” 
It is easy to understand the wisdom of, this provision. The 
debtor has filed his schedules and proposes to pay his debts 
if given an extension of time to overcome the obstacles of 
the unusual economic depression. His creditors: are given 
an opportunity to confer, examine and learn of his pros¬ 
pects based upon his schedules and assets. 

It seems clearlv a violation of the intent of the law for 
a creditor to ignore the notice to file its claim and attempt 
to take assets and stand aloof, especially when that claim¬ 
ant is one organized “to extend relief to the owners of 
homes” or for a more officially description, it might be 
proper to quote from an opinion by Justice Chinn in the 
case of Commonwealth ex rel. Kelly v. Rouse, 178 Va. 37, 
as follows: 

“In a written opinion by the Attorney General of 
the United States to the President, dated August 22, 
1933, this is said: ‘The Act of June 15, 1933 (Public 
No. 43, 73rd Cong.), known as the “Home Owners’ 
Loan Act of 1933” ’ was intended to supplement this 
Home Loan Bank System by setting up a; govern¬ 
mental agency to provide direct relief to home own¬ 
ers.” : 

It is entitled: 

“An Act to provide emergency relief with respect 
to home mortgage indebtedness, to refinance home 
mortgages, to extend relief to the owners of homes oc¬ 
cupied by them and who are unable to amortize their 
debt elsewhere, to amend the Federal Home Loan Bank 
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Act, to increase the market for obligations of the 
United States and for other purposes.” 

“The Act directs the Federal Home Loan Bank 
Board to create a corporation to be known as the Home 
Owners’ Loan Corporation; that the corporation shall 
be an ‘instrumentality of the United States’; that the 
members of said Board shall constitute the Board of 
Directors of the corporation and shall serve as such 
without additional compensation; * * *. It, there¬ 

fore, appears from the provisions of the act that this 
corporation was created as an instrumentality of the 
United States, solely for the purpose of setting up a 
governmental agency whereby the United States Gov¬ 
ernment itself might provide direct relief to home 
owner*. In the opinion of the Attorney General, here¬ 
inbefore referred to, he further said: ‘This review of 
the Home Owners’ Loan Corporation is, in every¬ 
thing but form, a bureau or department of the Federal 
Government. It is regulated bv Federal officials: all 

v. 1 » 7 

of its capital stock is furnished by the Government; 
and it is given free use of the mails.” 


Appellee is in default in several important steps in this 
procedure and in these proceedings. 

(1) Appellee failed to file an answer controverting the 
facts in the debtor's petition. 


(2) Appellee failed to file a claim, or proof of claim, 
or any evidence of debt or a deed of trust, or mortgage, or 
any authenticated copy of a mortgage, or deed of trust. 

(3) Appellee failed to “enter its appearance” or file 
specifications in writing, at the same time, of grounds of 
opposition, if any it had, as required by General Order 32. 

(4) Appellee failed to file a “petition for review” to re¬ 
view the “order confirming an extension under Section 74” 
as required by General Order 27. 

(5) Appellee failed in the injunction proceeding to pro¬ 
duce any evidence whatever of a debt, obligation, or mort- 
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gage, deed of trust, or authenticated copy of a mortgage 
or deed of trust. 

(6) Appellee failed to produce any evidence that would 
tend to prove that appellant’s extension of tme “would 
reduce the amount of, or impair the lien of, ;:my secured 
creditor/’ 


Without such a showing by competent evidence after a 
petition for review, there is no provision in the law to au¬ 
thorize the appellee corporation to take appellant’s home, 
at least until after appellant shall have had his opportunity 
to pay his debt in accord with his judgment of extension, 
which appellant respectfully contends should be a good and 
valid judgment, and which he prays this Court to sustain 
by reversing the judgment of the District Court. 

Appellant respectfully submits the view of the Court 
in the case of L. & R. Wister & Co., 237 Fed. 795, in which 
the Court said: I 


“* * * it is going rather far to hold that a court 

of bankruptcy will reach into its general equity pow¬ 
ers and find a means to restore to a person a right 
which is conferred upon him by statute and which he 
has lost bv neglect.” 

‘ ‘ The cases consistentlv hold that the Court is bound 

m 1 i 

by the time fixed by the Court rules.” 

In re Isert, 232 Fed. 484; 

” ” Greek Mfg. Co., 164 Fed. 211; 

“ ” Marks, 171 Fed. 281; i 

“ “ T. M. Leslier, 176 Fed. 650; 

“ “ L. & R. Wister & Co., 237 Fed. 795; 

“ “ Hulls Estate, 240 Fed. 101; 

“ “ David, 32 Fed. 748. i 

Respectfully submitted, 

John J. Brennan, 

Appellant, Pro se. 
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STATEMENT OF THE CASE 

The appellant filed on August 3, 1935, in the Supreme 
Court of the District of Columbia his petition under Section 
74 of the Bankruptcy Act as amended, asking that he “be 
afforded an opportunity to effect an extension of time for five 
years to pay his debts and that such extension be granted.” 
He listed therein as part of his property, the residential prop¬ 
erty at 203 Gray Avenue, Webster Groves, St. Louis County, 
Missouri, which is security for a trust deed note of April 26, 
1934, to the Home Owners’ Loan Corporation. The court re¬ 
ferred the matter to the referee who ordered the debtor to 
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submit his proposal k for five (5) years extension of time to 
pay his unsecured debts only (Record p.20). No other proposal 
was ever offered, consequently no proposal affecting his secured 
debts was ever before the referee or apparently ever contem¬ 
plated by the debtor. He asked that his proposal be confirmed 
(Record p. 20). This was done by the referee on February 
28, 1936 (Record p. 21). The Missouri property in question 
was advertised to be sold at foreclosure sale on March 16, 
1936, at the request of the Home Owners’ Loan Corporation. 
On March 14, 1936, the debtor petitioned the Supreme Court 
of the District of Columbia for a temporary restraining order 
to stop the foreclosure sale. The appellee filed an answer 
(Record p. 30). The court denied the appellant’s petition for 
a restraining order and injunction (Record p. 36) which was 
overruled (Record p. 36) and thereafter appealed to this court 
(Repord p. 39). 

ARGUMENT 

The basic contention by the appellant is contained in the 
fifth and sixth assignments of error, in which he urges that his 
amended petition filed August 3, 1935. under Section 74 of the 
Bankruptcy Act. as amended, praying that “Petitioner be 
afforded an opportunity to effect an extension of time for five 
(5) years to pay his debts, and that such extension be granted" 
(Record p. 3). should be considered as a part of his subse¬ 
quent proposal to unsecured creditors only, which he filed on 
September 16. 1935 (Record p. 20). In that connection, it is 
submitted that under no procedure of pleading and practice 
can appellant’s omission to offer a proposal respecting the 
secured creditors be cured by the general language of the 
debtor’s petition under Section 74 of the Act. 

FIRST AND SECOND ASSIGNMENTS OF ERROR 

Appellant contends that the court was in error in permitting 
the defendant to file an answer to the petition of plaintiff for 
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a restraining order and injunction, and in permitting oral 
statement by defendant's attorneys without a “Petition for 
Review" and without otherwise requiring defendant to comply 
with court orders and rules relative to the reviewing of orders 
of the referee in bankruptcy. 

I. CREDITORS WHOSE SECURED CLAIMS ARE 
NOT INCLUDED IN THE DEBTOR'S PROPOSAL ARE 
NOT AFFECTED BY THE CONFIRMATION ORDER. 

Section 74 (e) of the Act provides as follows: 

“An application for the confirmation of a composition 
or extension proposal may be filed in the court of bank¬ 
ruptcy after, but not before, it has been accepted in writ¬ 
ing by a majority in number of all creditors whose claims 
if unsecured have been allowed, or if secured, are proposed 
to be affected by an extension proposal, which number 
must represent a majority in amount of suck claims; and 
the money or security necessary to pay all debts which 
have priority unless waived and the costs of the proceed¬ 
ings, and in case of a composition, the consideration to be 
paid by the debtor to his creditors, have been deposited 
in such place as shall be designated by and subject to the 
order of the court * * # ". 

Discussing Section 74 (e), the Circuit Court of Appeals, 
Seventh Circuit, in the case of in re Sterba, 74 F (2d) 413 
(1935) said: 

“The reason the word 'such' was used instead of 'all' 
is that not all claims necessarily were included, those of 
the secured claims not proposed to be included being ex¬ 
cluded. If Congress had said “all" it would possibly have 
covered some secured claims which w*ere not included in 
the plan. This conclusion is in harmony with wfiat was 
obviously the intention and purpose of Congress jn pass¬ 
ing this legislation." 

From the foregoing it is clear that the secured claims which 
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were not included in the debtor’s proposal for extension of 
time can not be affected by the confirmation order confirming 
the proposal and are therefore excluded from its operation. 

The debtor was ordered by the referee in August, 1935, to 
submit his proposal promptly and this he did on September 
16, 1935, relating only to unsecured, creditors (Record p. 20). 
He had the opportunity to submit any proposal he desired 
with respect to the secured creditors, which, if deemed by the 
court to be feasible and not impairing the secured liens, would 
have been such as might have been confirmed by the court, 
but no proposal having been offered affecting the secured debt 
in question , it is necessarily excluded; and nothing has been 
before the referee or court as to any extension of time for 
paying this secured debt, upon which the court could have 
acted. 

That the debtor’s proposal is not binding upon the Home 
Owners’ Loan Corporation is further shown by Section 74 (i), 
which says: 

‘‘Upon its confirmation, an extension proposal shall be 
binding upon his unsecured creditors affected thereby.’’ 

This further shows the intention of Congress that the con¬ 
firmation of a proposal which omits a secured debt is not effec¬ 
tive as to such debt. 

II. DEFENDANT BEING A CREDITOR WHOSE 
CLAIM WAS NOT AFFECTED BY THE CONFIRMA¬ 
TION ORDER. DID NOT COME WITHIN THE OPERA¬ 
TION OF PROCEDURAL RULES OF COURT RELAT¬ 
ING TO THE REVIEW OF ORDERS OF A REFEREE 
IN BANKRUPTCY. 

General Orders XXVII and XXXII of the Bankruptcy 
Rules of the Supreme Court of the United States and Bank¬ 
ruptcy Rule 31 of the District Court of the District of Co¬ 
lumbia provide for the procedure necessary to review an order 
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of the Referee. The answer of the defendant to the plaintiff’s 
petition for a restraining order was not an attempt to review 
the Confirmation Order of the Referee nor was it entered in 
opposition to the confirmation of the extension proposal. The 
defendant’s answer alleged facts showing that such order was 
not applicable to the defendant and that its proceeding to 
foreclose the property was not in violation thereof. The 
effect of such averments was not to oppose or seek a review 
of the order of the Referee, but entirely in harmony with it. 

It is therefore submitted that the appellee was not affected 
by the confirmation order and so was not wdthin the intended 
scope of orders and rules of court governing the procedure for 
review to be followed by the debtor, creditors or others who 
were interested parties to the order of the Referee. 

THIRD ASSIGNMENT OF ERROR 

i 

Appellant here urges that the appellee did not file a proof 
of its secured claim or copy of its deed of trust and that the 
court therefore erred in assuming that appellj^str had a claim, 
and erred in not sustaining ^^application for injunction to 
enjoin the sale of the real estate in question. i 

It is submitted that the interest of a secured creditor is a 
claim, whether or not a proof of such claim has been formally 
filed by such creditor. The fact that the debtor, in his peti¬ 
tion, has listed the item in question as a secured claim (Record 
pp. 6. 11 and 18) is sufficient to establish it as a claim so far 
as the word is used in Section 74 (e). This is to be inferred 
from the language of paragraph (e) itself which states that 
an application for confirmation of the proposal may be filed 
after it is accepted by a majority of “all creditors whose claims, 
if unsecured, have been allowed, or if secured are proposed to 
be affected by an extension proposal.” The kind of proof (if 
any) of this secured claim which was required or submitted 
before the Referee is immaterial here. The pertinent question, 
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therefore, is what secured creditors were proposed to be af¬ 
fected by the extension proposal? 

The court's order denying appellant's petition for injunc¬ 
tion was justifiably predicated upon the fact that appellant 
had never offered any proposal for extension of time in wdiich 
to pay any of his secured creditors, and hence there was no 
basis upon which the court might enjoin the sale of any prop¬ 
erty such as this one, standing as security for any of his secured 
debts. 


FOURTH ASSIGNMENT OF ERROR 

Appellant contends that the Court erred in admitting oral 
statements of defendant’s attorney not under oath, as to state¬ 
ments of value. 

There is nothing to indicate that matters of value were con¬ 
sidered or had any part in the decision and order of the Court 
in denying the injunction. The only evidence or facts men¬ 
tioned in said order, as the basis for the decision, were the 
debtor’s proposal with respect to unsecured creditors and the 
fact that no other proposal had been offered or confirmed. 
This competent evidence is in the record and is sufficient alone 
to justify the decision (Record pp. 20-35). 

It is therefore submitted that the third and fourth assign¬ 
ments of error are without merit. 

FIFTH AND SIXTH ASSIGNMENTS OF ERROR 

Appellant contends that the court erred in not recognizing 
his debtor's petition as a continuing proposal to all his credi¬ 
tors, both secured and unsecured, for an extension of time, and 
in not considering the proposal to unsecured creditors (Record 
p. 20) as merely supplemental to the proposal contained in 
the petition. 
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I. THE PROVISIONS OF SECTION 74 OF THE BANK¬ 
RUPTCY ACT DO NOT CONTEMPLATE THAT THE 
DEBTOR’S PETITION SHOULD SERVE AS HIS PRO¬ 
POSAL FOR AN EXTENSION OF TIME TO PAY DEBTS. 

In the 1935 Supplement to Collier’s Bankruptcy at Page 
934, the purpose and function of the debtor’s petition and its 
relation to the proposal are described as follows: 

“It (the petition) must state that the debtor is insol¬ 
vent or unable to meet his debts as they mature and that 
he proposes to effect a composition or an extension of 
time to pay his debts. It need not set forth the terms 
of the proposal and no time is prescribed for filing the 
proposal, but it would seem that it should be submitted 
to the first meeting of creditors, and earlier, if possible.” 

And at Page 757 of the same volume it is said: 

“The proposal is a separate document from the petition 
(See official Form No. 64) and should be filed at or before 
the first meeting of creditors. No form is provided for 
the proposals since they will vary so greatly in their 
terms as to make standardization impossible.” ! 

II. EVEN IF IT WERE CONCEDED THAT THE PRO¬ 
POSAL ITSELF COULD PROPERLY BE CONTAINED 
WITHIN THE PETITION, THERE ARE NO STATE¬ 
MENTS WITHIN THE DEBTOR’S PETITION FILED 
BY THE PLAINTIFF WHICH COULD BE CONSTRUED 
AS A PROPOSAL FOR THE EXTENSION OF TIME TO 
PAY DEBTS WITHIN THE MEANING OF THE ACT. 

The appellant in his debtors’ petition (Record pp.; 2 and 3) 
avers “that he desires an extension of time to pay his debts 
for a period of five years” and prays that he “be afforded an 
opportunity to effect an extension of time for five (5) years 
to pay his debts.” These are the only statements in the peti¬ 
tion which relate to the extension of time. 
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It is observed that the language in official form No. 64 (Col¬ 
liers Bankruptcy, 1935 Supplement) which has the approval 
of the Supreme Court of the United States does not differ 
materially from the above language. In the official form the 
petitioner represents “that he desires to effect * * * * an exten¬ 
sion of time to pay his debts under Section 74 of the Bank¬ 
ruptcy Act” and prays “that his petition may be approved 
by the court and proceedings had in accordance with the pro¬ 
visions of the said section.” It is to be noted that this ap¬ 
proved language in official form 64 was not intended to serve 
as the actual extension proposal, nor is it adequate for such 
purpose. 

It is submitted that it is clear from the provisions of the 
Act itself that the proposal must be an offer specific and de¬ 
tailed in its terms and one which affords a solution to the 
problem created by the debtor's inability to pay his debts. 
The Act provides in paragraph (g) of Section 74: 

“The court shall confirm the proposal if satisfied that 
(1) it includes an equitable and feasible method of liqui¬ 
dation for secured creditors whose claims are affected and 
of financial rehabilitation for the debtor. (2) It is for 
the best interests of all creditors. . . 

That the proposal must be a concrete and specific plan is 
to be inferred from the language of the Circuit Court of Ap¬ 
peals Seventh Circuit in the case of in re Sterba, 74 Fed. (2) 
413 (1935), which involved an extension proposal under Sec¬ 
tion 74. It was there said: 

“This section cannot meet with successful enforcement 
unless the court insists (a) that the plan of composition 
or the extension proposal be promptly submitted and (b) 
that the plan or extension proposal be carefully analyzed 
from the viewpoint of each secured creditor and that there 
be fairness to all. as well as a justifiable basis for the hope 
of a realization of the plan." 
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It is therefore submitted that the court did inot err in 
refusing to consider the debtor’s petition an extension proposal 
affecting secured creditors nor in its finding that the plain¬ 
tiff’s offer to give his unsecured creditors notes was the only 
proposal made by the debtor and one which affected only such 
class of creditors. 

SEVENTH AND EIGHTH ASSIGNMENTS OF ERROR 

Appellant contends that the court erred in reviewing and 
construing the order of the referee. This has been answered 
above in appellee’s reply to the First and Second assignments 
of error. The court’s action in denying the debtor’s applica¬ 
tion for injunction was justifiably based upon the debtor’s 
proposal and its confirmation. 

Appellant also contends, in effect, that because there were 
more unsecured than secured creditors, a proposal for five 
years extension of time for payment of the unsecured debts, 
if accepted by all of such unsecured creditors, will constitute 
an acceptance by a majority of all creditors, and that if con¬ 
firmed, will operate as a five year extension for the secured 
debts also. 

This contention is refuted in the Sterba case, 74 Fed. (2nd) 
413, which holds that secured claims not proposed to be in¬ 
cluded in the plan or proposal are to be excluded. It is obvi¬ 
ously the clear intent of the act that secured creditors not pro¬ 
posed to be affected by an extension proposal are excluded 
from the extension plan of operations. 

It is accordingly submitted that the court did not err as 
alleged in the seventh and eighth assignment of error.; 

NINTH ASSIGNMENT OF ERROR 

Appellant contends that the court should have sustained 
the motion for a rehearing upon his application for injunction. 
The points raised in that motion are substantially raised in 
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the appellant's assignments of error and are covered by the 
foregoing discussion and brief in reply thereto. 

APPELLANT’S POINTS AND AUTHORITIES 

It is submitted that the points and authorities developed 
in the appellant's brief are not applicable to the pertinent 
issues in the case. 

With reference to Point XIII of appellant's brief, not dis¬ 
cussed elsewhere, the right of the Corporation to bring fore¬ 
closure proceedings under the Home Owner’s Loan Act of 
June 13, 1933, is challenged. An examination of this Act dis¬ 
closes that the Corporation has the authority “to sue and be 
sued in any court of competent jurisdiction. Federal or State," 
and also “to acquire in exchange for bonds issued by it, home 
mortgages and other obligations and liens secured by real 
estate.” The Act further provides that “Each home mortgage 
or other obligation or lien so acquired shall be carried as a 
first lien or refinanced as a home mortgage by the Corpora¬ 
tion on the basis of the price paid therefor by the Corporation, 
and shall be amortized by means of monthly payments suf¬ 
ficient to retire the interest and principal within a period of 
not to exceed fifteen years; * * * The Corporation may, at any 
time, grant an extension of time to any home owner for the 
payment of any instalment of principal or interest owed by 
him to the Corporation if, in the judgment of the Corporation, 
the circumstances of the home owner and the conditions of 
the security justify such extension.” The Act further provides 
that “The Board is authorized to make such by-law's, rules 
and regulations, not inconsistent with the provisions of this 
Section, as may be necessary for the proper conduct of the 
affairs of the Corporation. The Corporation is further author¬ 
ized and directed to retire and cancel the bonds and stock of 
the Corporation as rapidly as the resources of the Corpora¬ 
tion will permit. All payments upon principal of loans made 
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by the Corporation shall, under regulations made by the Cor¬ 
poration, be applied to the retirement of the bonds of the 
Corporation.” 

From the foregoing excerpts from the Act, it is submitted 
that the Corporation, thus authorized to take mortgages as 
security for loans, and with the right to sue and be sued, 
clearly had the right to enforce the terms of such mortgages, 
by foreclosure or otherwise. 

It is further submitted that this fifteen (15) year loan made 
by the Corporation is upon a basis which permits the home 
owner to make perhaps the smallest possible monthly pay¬ 
ment consistent with safety to the lender or with the possi¬ 
bility of avoiding impairment of the lien in question. Any 
material extension of time allowed for payment upon the loan 
obviously would constitute an impairment of the lien, contrary 
to the provision of Section 74 (i). 

CONCLUSION 

Wherefore, the appellee submits that the action of the lower 
court should be approved. 

Respectfully submitted, 

Heber H. Rice, 
Attorney for the Appellee. 


